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PEEFACE 


With this volume we begin the treatment of the politicf^ ’ 
t^^bry of the great period of the Middle Ages, our 
volume having really Ihe character of an introduction 
this. The materials haye, on closer examination, provi^'; 
to be so large and complex that we have been compeHod, 
to devote a whole volume to the political ideas embodied; 
in the two great systems of law which are deriv^ direcidy - 
from the ancient world. I have felt very keenly ho^ 
difficult and dangerous a thing it is for a student of 
history, who has no technical legal training, to deal with 
those great juristic document; and iiSdeed 1^should hava 
fjJjJjjyKjhh^itation in presenting the result of-this work 
to thegpmni^ if it .had not been for the great •kindness 
of**»*WSfitB^Sof scholars eminent in the civil and the 
*CKnon law. * 

I mustf^herefore express jpy most sincere tihanks, 
to ^TofMSor Fittii^, of Halle, Professor Meynial of ^ms, 
■and Professor Vfaogr^floff of Oxford, who very 

iindly read the proofof life fitst partVf this volume: 
secondly, Jib Professor Galante of Irmsbrqph^ 

!' who' keen so \ind as p Wd Ihe proofs of the 
oarti 
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liiose eminent scholars are in no way responsible for 
the judgments which I have expressed, but I am under 
the greatest obligation to them for a groat many ipost 
valuable corrections, emendations, and suggestions. 

Every historical scholar who knows how great is the 
mass of Skprinted material,* especially in the canon law 
of the twelfth century, will feel that a treatment based 
only upon printed sources is necessarily iiyjomplete. It 
is with great regret that we have been compelled by 
the scope of our work to limit ourselves in this Vay: 
we venture to think that the material is sufficient to 
justify such conclusions as have been drawn. It was 
with still greater regret that I found myself unable* to 
use some very important printed material for the civil law, 
and especially Plaeentinus’ treatifjf; on the Code, and Azo’s 
“ Lectura ”; but no copies of these works are apparently 
to be fouijd in England, and I have been unable to go 
to Paris to consult them. 

It would be a difficult matter to make a complete 
list even of the more valuable modem works which 
deal with the various aspects of the civil and canon 
law in the* Middle Ages, but the following are 'ainong 
the most important:— 


F. K. von Savigny, ‘Goschichte des rdmischen ZtCldTirMittel- 
alter.’ 

. .H. Fitting, ‘ Dio Anfange dor ItecJ^tschnle in Bologna’ ^ 

M ‘ Juristischo Schriften des friiheren Mittelalters.’ 

II Imerins, ‘Sunima Codicis’ (SJjirunl^Trecensis). 

II imeriiyi, ‘Quasstipnes d*v,TuriB s’.;btilitatibus.’ 

S. Brie, ‘Die Lobro vom Gowohj/iieitsrecht.’ 

M.»Conrat, ‘ Goschichte dor Quillen des Edmfechao Eechts im Mit- 
telalter.’ 

E. Bestaf*L’Opera d’lmerio.’ 
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,6. Fescatoie, ‘Eritiache Studien atif dem Oebiet der CivUiatisoaea 
Litteiargeschichte des Mittelalters,’ 

J. Flach, ‘ HistoiTe du Droit liomain au Moyen Age.’' 

P. Stintzing, ‘ GesoWohte der Populiiren Literate des Eomisohen tmd 
Eanonischei] Eechta.’ 

J. F. von Schulte, ‘Geschichte d^ Quellen und lit^ate des 
Eanonischen Rechts,’ 

F. Maassen, ‘ Geschichte der Quellen und der* Literate des 
canonischeu Rechts.’ 

A. Galante, ‘ PSntes juris canonici selecti.’ 

E. Friedherg, ‘ Corpus juris canonici.’ 

E. Fournier, “ Yves do Cliartres et le Droit Canonique,” in ‘ Revue 
des Questions Hiatoriques,’ vol. Ixiii. 

II “Les Collections do Canons attribuiSs Yves de Chartres,” 
in ‘ Ribliothoquo do I’Ecole des Chartes,’ vol. Ivii. 

Gierke, ‘Das Deutsche (%;nossen8chaftsreoht,’ of which a part is 
translated by F. ^faitland. 

A. J. CARLYLE. 


OxFOItD, Ajuril 1809. 
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INTBODUCTION. 


!n the first volume of this work an attempt has been made 
..o examine some of the sources of Mediaeval political theory 
—^tffat is, first, the jurisprudence of the Eoman Empire, 
and the political princijjlea assumed or defined in the Writ¬ 
ings of the Christian Fibers from the first century, to 
the sixth; and secondly, tf^ political theory of the societies 
which were built up upon the ruins of the ancient E m -' 
pire in the West, as it finds expression in the institutions 
and in the literature of the ninth century. We have seen; 
reason to conclude that while the civilisation of the New 
World was in many and most important respects different 
from that of the Empire, and while the political conceptions 
and customs of the Teutonic States wercTvery different from 
thosfi of the ancient world, yet tt is also true t<S say that as 
8«on as these began to assume a literary form, we find that 
the men'of the ninth* century had inherited much i5 theory 
froln the ancient society, and that they constantly had 
■ecourse especially to the writings of the Christian Fathers 
for the re^oned framework o| their own convictions and 
prin^plea The political writers qf the ninth century in¬ 
herited from the, alUcienJ; world their theory of human 
equaiity, of the necessary and divine nature^J^^i-atfgaauioed 
authority in the State, and their principle df^a^ice as the 
end and^the testeof ie^timate authority. seem that 

we^are jusi^ed in saying that the political theory of the 
^ly Middle Ages repiltesents a fusion of thS political prin- 

. voii. n, 



the az^ with the tin^tioas exiid costo&s 

vdE ihe barl»rian societies. 

"V^en we now come t^’^consider the political theoiy of the 
Middle Ages proper—^th£t is, of the centuries from the Jienth 
'to the thirteenth,—^it will be necessary to take account of 
elements which are little represented ih the ninth century, 
especially of the direct influence of the ancient jurisprudence, 
through the closer and more general study of the ancient law, 
of the highly important develojpments of the theory of law 
and rociety in the Canonists, and of the necessary modiflcation 
of the theory of^setSety by the conditions and needs of'the 
slowly developing civilisation of Mediseval Europe. Finally, 
we shall come to the time when the theory of the Middle 
Ages begins to be influeneed by the writings of the great ^ 
political thinkers of Greece, and especially by Aristotle. ‘But 
this does not come till the middle of the thirteenth century; 
till that time there is very little ^'f this to be traced in the 
literature of the Middle Ages. ,• 

The elements which go to build up the political theory of 
this time are very complex, and it is not easy to be certain as 
to the best mode of approaching them: it has, on the whole, 
appeared to us best to begin by studying the subject in the 
technical legal literature, not because this is the most fertile of 
ideas or the most living in its relation to the time, but be¬ 
cause it represents 'oetter than the more popular or the more 
speculative literature the reasoned and considered judgipents 
of the men of the Middle Ages, and alsOt.bocause in ti’e 
Roman‘and Canon Law of these centuries we have Embodied 
much of the inheritance of the ancient wprid. It is weE to 
consider these older elements first; but it is even more necesr 
sary that we should in the Middle Ages, as, indeed, at al3 
other times, distinguish, between the often hasty anjj iH- 
considered phrases of controvei^y aad the reasoned and 
deiruGiTric, ""cord of more dispassionate reflection. Evert now 
it is probaW true to say that much confusion has been 
brought into Ck? treatment of mediaeval icieas and civiEsa- 
tion by the fact that many writers have not 1:^en.; at pains 
to distinguisifi *■ between individual speculation and ebfilro* 



iNTiw^ijiiowoiiri 

verBj and the normal jndgmmit of the orditiary idtelligant ; 
man. ; ' ' m. 

It is, of course, true that ofteB.'V:yie most extravojgant oi^ 
paradoxical phrase covers the profoiindest and most fruitful 
thought, that the eccentric and the insurgent often repre¬ 
sent the future, while the normal man only represents t^- 
present, and we shall endeavouh to recognise and to ^set out 
the value of even the most paradoxical and eccentric phrases 
and movemen^, of which the Middle Ages were indeed fertUA 
But if only to find the due place and to interpret the full “ 
gignifigance of the ideals of these thinkdre, jt is well to begin' 
with the most sober and matter-of-fact aspects of bur subject. - 

In this volume, then, we propose to deal with the Boman 
and the Canon Law of the Middle Ages to the middle of 
the thirteenth century, ^leaving the new legal systems of 
national or feudal lav^ to be dealt with in closer relation ' 
to the actual political hif tory of these centuries. We deal, 
that is, with the study the Boman Law down to th® 
middle of the thirteenth century, taking the compilation of 
^he great gloss by Accursius in the middle of the*thirteenth 
’.entuiy as the limit of our present inquiries; and in the 
same way we deal with the Canon Law down to and includ¬ 
ing the publication of the Decretals of Pope Gregory IX. 




PAET'L 

THE POLITICAL THEORY OF THE EOMAH LaVyERS OP; 
rtlE MIDDLE AGES TO ACCIJESIIJS. 


CHATTER I. 

THE THEORY OF lAW. MQJJITAS AND JUSTICE. 

We have seen that there ii| but little trace of any influence 
of the Roman jurisprudence on the political theories of the 
ninth century. This does not mean that the Roman Law was 
exercising no influence in Western Europe during this period. 
A considerable part of the population of the Carlovingian 
Empire lived under the rule of Roman Law in some form or 
another; the people of Southern France w^re governed mainly 
by adaptations of this, and in I^ly itself, the native popula- ^ 
tion? as distinguished from the Lombard and Frank, lived 
under Ropian Law. During this period, as well as l%ter, the 
Rojpan Law was actually regulating the life of a great 
number of p^rsoilfe, and the influence of this system of law 
upon the laws and customs of the barbarian races is among 
me most ifliportant of historicill subjects. We cannot, how¬ 
ever,%iow consider thisjn general; w% have to inquire how far 
the Roman jurisprftdence Meets the theory of politics in the 
Middle Ages—that is, how far, when reflect on 

the nature and ^irinyiples of political institutions, they were 
influenced by the thaory as embodfed in this jurisprudence. 
Mei^may lolig be governed by a system of l{un,«or by a par- 
tindar political organisation, before they ask themselves what 
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are the principles of political or social relations r^present^ 
by their legal system. Some time or other they ask the 
question, and then politi^l theory begins. 

It was once thought that there was no such thing as a 
systematic study of the Roman Law until the eleventh 
century, and the beginning of the great law school at Bologna. 
It was once thought that Imerius was the first to study the 
Roman *Law' systematically, and that the foundation of the 
great school of Bologna was also the beginning cf the scientific 
study of the Roman ^Law in the Middle Ages. It seems clear 
now that these notions were erroneous, and that the more or 
less systematic study of Roman Law had never died out in 
Western Europe. There is some reason to think that the 
Law School of Rome had always continued to exist, . n-d 
that Irnerius himself was a pupil of this school. There arc 
traces of a school at Ravenna, ands it is very possible that 
there may have been yet other schools of Roman Law in 
Southern France. A certain anijunt of literature has been 
preserved, or rather, we should say, the fragments of a litera¬ 
ture which belongs to a pei iod antecedent to, or at any rate 
to represent traditions independent of, the great school of 
Bologna. Such is the work known as ‘ Petri Exceptiones 
Legum Romanorurn,’ a little handbook of Roman Law; such 
also are a number of treatises and fragments collected by 
Professor Fitting in his ‘Juristische Schriften des friiheren 
Mittelaltera’ It is, indeed, very largely to Profe.ssor Fitting 
that w^ owe our knowledge of this obscure* but interesting 
subject. Whatever may be the cxacl facts about this, 
shall see that there are important matcriais foij our pui’pose 
not only in the writings of the great school of Bologna, but 
in writings which may be earlier than, and are at least inde¬ 
pendent of, the traditional Bologna. , <* 

The political theory of the mcJimval civilians is directly 
founded UJ^ii,ih?.t of the law books of Justinian, and no doubt 
they often do little more than restate the positions laid down 
by the great jurtsconsulte of the secon^i'’ anil third centuries 
or the editcr^j^ of the sixth; but the world iiad grqatly 
changed, and the me^ssval civilians, even when they were 
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, most an^dous to restate ancient law, were yet influenced by 

these changes and sometimes aware of them. They did much 
more than merely repeat the phrases of the ancient law, they 
ende&voured to explain what was difficult, to co-ordinate 
what seemed to be divergent or contradictory, and to show 
how these ancient principles or nules could be brouglft in^o 
relation with the existing conditions of society. 

We must refer to our first^ volume for a discussion of what 
scefti to be th^i most important aspects of the political theory 
of the Roman Law. But briefly we may say that the most 
important asi)6cts of this are to be found, in its treatment 
of the nature of law, in its theory of equality and slavery, 
and in its conception of the source or oiugin of political 
- oailiority. We shall see that the political theory of the 
medifeval civilians toucl«is other subjects of importance, and 
especially the relations of Church and State, of Canon Law 
and Civil Law ; but wo must, begin our consideration of their 
political theoiy by consi<leijng their treatment of the former 
subjects. Of these, the first, and perhaps the most important, 
is the theory of law’. Like the ancient lawyers, the! inediseval 
civilians think of law in the largest sense as the expre.ssion of 
the principle of justice ; the positive law of any one state is 
only the application, bj’- the authority of some society, of this 
principle to the actual conditions and circumstances of a 
particular place and time. We must, therefore, begin by 
conftidering their theory of justice and ceguitas, and the 
^•elation'pf thcilb to jus. 

Jus, accoi;ding»to all these writers, is derived from justice 
?ind osquitas, w’hile sonv3 of them distinguish between 
%quitas alfd justice. These terms, and their relations,to 
each* other, are defiqed by the cMthor of an anonymous 
fragment which Brot*cssor*Fitting has thought to be earlier 
thad the school of Bologna: he defines a>,qui^\AS as “ rerum 
convenientia qua) in paribus causis paria jura desiderat,” and 
adds that God* is* jyitjuitds itselft; when this temper ^s * 
fisqfl id a* man’s soul and will, it is jiistitia, while 
justice expressed in ^lie terms of la_w, whether written or 
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customary, is called jm} In this passage we have four, 
important points; the definition of cequiim, the relation of 
this to God, the relation of justice to coquitas, and the rela¬ 
tion of jits to justice. 

The definition of cequUas would seem to be one generally 
adopted by the mediaeval civilians. It is probably related to 
a phrase of Cicero’s: “ Valeal aequitas quae paribus in causis 
paria jm-a dfTsiderat,” ® and we fipd it again in the introduc¬ 
tion to a Summa of the Institutes,® in the Snmma Codicis 
known as the “Summa Trccensis,” which Fitting attributes 
to the great Irmrius himself, the founder of the sciiool of 
Bologna,* in the work of Placcntinus, the founder of the 
School of Montpellier, in liis work on the Institutes,® and in 
the work of Azo on the Institutes.® 

We next consider the theory of the relation of justice 
to aequitas. In the passage of the Prague fragment which 
we have just quoted, justice is defined as a>quitas translated 
into will, justice is a quality of will or purpose. This is the 
normal theory of these civilians. It is no doubt derived 
directly from Ulpian’s definition of justice as “constans et 
perpetua voluntas jus suum cuique tribuendi.’’ ’’ We may cite 


J ‘ Fragmentum Pragense,’ ir. 2: 
“jEquitas eKt rerura convenieutia 
quie in paribus causis paria jura desi- 
derat. Item Deus, qui secundum hoc 
quod desiderat nquitas dicitur: nihiU 
aliud est aiquitos quam Deus. Ki 
tails Ecquitas in voluntatc hominis est 
perpetuo, ^usticia dicitur, quio lalis 
voluntas rcdacta in jirieceptionem, 
sive Bcripla sivo uonsueludinaria, jus 
dicitur.’’ 

® Cicero, ‘Topica,’ 23. 

‘ Summio cujusdam lusiatution- 
um,’ 3. 

* Irnerius, ‘ Summa Codicis,’ Intro¬ 
duction, 3. It \«^]ld be itniiossible here 
to enter into the eSm i eating 

discussion as to the authorship of the 
' w&-ks attributed to Irnerius. There 
is no serious doubt as to the authen¬ 
ticity of a certaih 'iiumber of glosses, 
and Professor Fitting has argi^ed with 


groat learning and force for Uie Imer- 
ian authorship of the “Quoestiones de 
juris subtilitatibus,” and of the “Sum¬ 
ma Codicis” known as the Summa 
Trecensis. We must refer fiio reader 
to Professor Fitting’s introducticlAs to 
these works. Fit careful, criticisms 
of Profeiftsir Fitting’s arguments, the 
reader can turn to Professor K. Be ta, 
‘ L’Opera d’lriidHo,’ apd to Prof. Pes- 
catore, ‘ Kritische Studien auf deni 
Gcbiete der CivilistisjJien Litterlir 
geschichte des Mittelalters.’ 

® Placentinus, ‘Summa lustitu- 
tioh’tm,’ n 1(< “.dSquitaa est rerum 
convenientia qu.-e paribus in causis 
paria jura desiderat, et omnia bene 
coa!qui}>arata, dicitus quoque mquitas, 
quasi scqualilas, Qt vertit it^ rebus id 
est in dictis et factis homiaum.” 

* Azo,^SummaInBtitutiouum,’ Stl. 7. 

^ Digest, i. 1. 10. ‘ * 
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as illustrative of this a gloss of Imerius on the Digest, a phrase 
of the Summa Codicis attributed to him, and a phrase of 
Placentinus’ work on the Institutes.^ Justice is regarded as 
a qiAlity of will, the will to secure and maintain osquitas. 
The definition of cequitm is no doubt partial and one-sided; 
tequilas may be taken, perhaps more normally, as th^ prin¬ 
ciple which distinguishes between a general law and its appli¬ 
cation to particular circums^nces. We do not*here»deal at 
all with the general theory of the subject, but only with what 
seems to be the tendency of these civilians to relate the con- ■ 
ceptiomof tequilas to the abstract principle af justice in these 
formal definitions. 

But it must now be observed that these conceptions have 
first truth, their original being, in God Himself. “ God is 
tequilas," the author of tlie Prague fragment says, and justice 
is primarily a quality o& God’s will. This is very clearly put 
in a little treatise on justice, whose date is uncertain, but 
which is regarded by Fitting as being either antecedent to 
or independent of the school of Bologna. It is the Divine will 
wliich we properly call justice, it is that will which gives to 
every man his jus, for it is the good and beneficent Creator 
who grants to iiam to seek, to hold, and to use what they need, 
and it is He w’ho commands men to give such things to each 
other, and forbids men to hinder their fellows from enjoying 
them.'-* ,We find the same conception in another passage of 


' Irnerius, ‘G]f>s«?s on lligestum 
vetua ’ (cd. K. Beata). Oloa# on Di}!., 
i. P: “Differt autem equitas a justRia 
equitas enim in«ipai8 ^bua percipitur, 
^ue cum deaceudit ex voluiitnte, for,(nn 
vJscepta, fit juaiitia.” Irnerius, ‘ Summa 
Codicis,’ i. 3 (ii. 3): “ ISquitas enim 
eat refum convenieutia, qi«) cuncta 
coajquiparat (et in parilins causia paria 
jura Aeaidcrat). Quic et jualilia eat 
itademum, ai ex Toluntate redacta ait; 
quicquid enim Mquum, ita demum 
juatum, 4 eat volunfiire.’ , 
Pj^mentiifua,, ‘ Summa Institution- 
urn, "L “Vel sic, ut ego puto, 
vote et proprie omnia jua^tis eat 


voluntaa, et omnia volunta^ talia, eat 
juatitia.” 

“ ‘Dc .lualitia,’ 1: “ Divinam volun- 
tatem vocamus juatitiam, qua videlicet 
cuique jHiraoiio trilmitur jus auum. 
Jileum jus iutelliKo quod mihi expedit, 
Tiua enim creator juatus atque Tbe- 
nigiiua juxta conditionem raeam, 
quibus rebua me videt indigere, eas 
milii quicrendaa Iialic'.das utendasque 
permitiJ«i--!SC... ’ct to juliet justis ex 
cauais mihi res ejuamodi praiatare; 
proibet etiam ne quid incommoui 
mihi, quominua eia utar, infli- 
gaa.” 
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lragm«it, and abbreviaiaoii or epEome of 
JthjB ib^tituies which is of uncertain date.^ 

" In order to appreciate these definitions and principles more 
Completely, we turn to the full and formal treatment df the 
subject in two of the great civilians of Bologna, in Placentinus 
and Xzo. We have already quoted some sentences from 
Placentinus’ “ Summa ” on the Institutes, which deal with the 
nature of asfuitas and justice; these are only parts of an ex¬ 
tended discussion of the subject. He first defines the nature 
of (Kqnitas, and then^says that justice resides in the minds of 
just men, we ought‘to call a judgment cvqnum, while the man 
or the judge should be called just. He then quotes a defini¬ 
tion of justice from Plato and another from Cicero, but it is the 
definition of Justinian, that is, of [Tlpiaii in the Digest (i. 1,-^-^)' 
and Institutes (i. 1.1), on which he dwells, and from which he 
derives the principle that it is the wi41 which makes an action 
good or evil; he adds that justice is not only a good w'ill, 
but a good will or temper which* is constant and enduring.* 


• ‘Pragni^ntum Pragense,’ iii. 9: 
“ Eat autem justitia voluntas jus suum 
cuique tribuere. Quo: quidein in Deo 
plena est et perfecta, in nubU vero per 
participationem jusUtia esse dicilur.” 

‘Abbreviatio Institutionum,’ i., 
“Justiti® Deus auctor e»t.” 

^ Placentinus, ‘ Summa Institutiun- 
um,’ i. 1 : “^Ji^uitas est rerum con- 
venientia, qu® paribus in causis paria 
jura desii^erat, et omnia l®ne coasnui- 
parala, dicitur quoquc mquitos, quasi 
icqualitas et vertit in rebus, id est 
in dictis et factis hominum. Justitia 
autem quiescit in mentibus justorum. 
Inde est quo<l si proprie velimus loqui^ 
dicimus ®quum juditiuni, non jijstum, 
et hominem justum non ®quum, abu- 
tentes tamen his appellationibus dici¬ 
mus judicem ®quum, juditium justum. 
. . . Kestat ut exftSUlSnfc^'lJuid sit 
justitia. Justitia est secundum Pla- 
tonein virtue qu® plurimum potest in 
his, qui minimum {xissunt, nempe in 
personis miserabilib&s evidentius clar- 
escit justitia. Vel ut TukMius ait. 


Justitia est liabitus animi, communi 
utilitate coiiservata, suam cuique 
tribuens dignitatem, id est id quo 
dignus est, coronam, si bene meruerit; 
pocnam si |®ccaverlt. Justinianus 
autem sic dcfmit. Justitia est peiqietua 
et eoustans voluntas, etc., id est volun- 
tarium bonum, habitus mentis volun- 
tate nitens, ut sit definitid' data per 
causam et effectum. Voluntas, id est 
voluntarium boutlm, nihil snim poteh 
dici bomlDn nisi intercedente voluntate. 
Tolle voluntatem omnis actus eetf’in- 
ditferens, quip'^ atRictio tua votum 
iinponit operi tuo. Et alibi, crimen 
non coutrahitnr nisi it)f«rct'dat voluK' 
tas nocendi, et alibi, voluntas et pro- 
positum <diHtmguunt maiefictufn, ergo 
eti/'octum bo lum. Vel ut alii dicunt, 
Justitia est voluntas, constsns at {>er- 
[®tua id est justitia est virtus. Vel 
sicut ego puto vere et proprie omuis 
justitia esj; voluiftas, et omnjs voluntas 
tails, est justitia. Et^quia> posset^esse 
voluuta" inconstans, ad differdntiam 
additur^ eoustans, id est invariabilto, 
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The staUanent of Azo is extrenjily interesting, for he draws 
out at length the conception ot justice as being primarily a 
quality of God, and secondarily of man.^ , 

Justice is then a quality of will, it is the will to carry out 
that which is in accordance with oeqvAtas, and this is found 
lirst of all in God, and secondly in man. Neither Gocfs will 
nor man’s determines the nature of justice, but justice is the 
conformity of the will of G®d and man with tfiat which is 
ivqvMm, the oonformity of the will of God with that which 
is His own nature, for in the phrase of the Prague fragment, 
God is leqniias? 

The conception of justice in these writers is profound and ■ 
significant. We shall presently deal with the interpretation 
'X4,heir conception into the practical tlieoiy and criticism of 
law, and we shall then s«o how significant these conceptions 
really are. We may find a fitting conclusion for their treat¬ 
ment of justice in a passage from the ‘ Quaestiones ’ of 
Imerius, a passage which describes the vision of the inetfable 
iignity of Justice suiTounded by her daughters, Ratio, Pietas, 
hatia, VindicJitio, Observantia, and Veritas, and holding 
Equitas in her embrace, while she deals with the “causes” of 


quic hommem facitcuustautem, et quia 
poflset voluntas esse constiviis et tem- 
IKjranca ailditur iierpetua id e»t in- 
deliciens, tel ad omnia uegotia (latcna. 
Et qfiia posset esse voluntas cntistaDs 
i)erpetu 85 esset taiScn de tribuenda 
injuria, additur tribucus jfcs suuni 
cuique. Dicitur autem tribuens prop¬ 
ter ajjtitudinem ^t noiP in actu. Nee 
Alim semper tribuit sod ad trij^- 
“t^dum Bcmpe% est apta. Krgo et 
omuis justitia est voluntas talis et 
omnis foluutas talis convertaWliter est 
justitia. . . .” Cf. Accursius, OIos’m^u 
I nstit^l. 1, “Justitia” and “Notitia.” 

' Azo, ‘ Sutnma Institutionum,’ i. 1: 
“Est autem justitia constans et per- 
petua volq^tas jus siAm cuique tribu- 
endij ut & et^em 1. justitia. Quai 
definitio potest intelligi duobu%modi8; 
une prout est in oreatore altero prout 


est in creatura; et si intelligatur prout 
in crcatoi-e, id est in Deo, omnia 
verba ])roprie posita sunt, et plana sunt 
oennia : quasi dicerct,*justitia est Dei 
disiwsitio, quic in omnibus rebus recte 
consistit et juste disponit: ipse rotri- 
buit unicuique secundum opera sua, 
i])so non vai-iabilis, ipso non est teui- 
poralk ill Uispositionibus vel vol'uiita- 
tibus suis; imnio ejus voluntas est 
constans et ])erpetus : ijise enini nec 
nabuit principium, nec habet vel bab¬ 
bit duem. Altero modo intelligitur 
prout est in creatura, id est in hoinine 
justo. Homo enim justus habet voluii- 
tatem trunicuique jus suum: 
et ita voluntas dicitur justitia et diciti^ 
voluntas tiibuere jus suum, non quan¬ 
tum ad actum sed (.quantum ad afiecti- 
onem.” 

'■* See npte 1, p. 8. 
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G<^ and men, and, renderii®|to every man his due, ^ireserves 
unharmed the society of men/* 


^ Irnerius, ‘ Quicstiones de Juris Bub> 
tOitatibus,’ Exordium, 2: “ Sunt enim 
preclusa vitreo pariete, cui litteris 
aureis 'inscriptus est totus libror.um 
l^alium textus. Quas cum avidc 
legerem attentusque contuerer, quasi 
per speculum iLihi visa est ineffabili 
dignitatis habitu Justitia, cujus in 
vertice recumbebat oculis sidereis ar- 
denti luminis acie Rati(>, dispositis 
hinc inde sex quasn tirca matrem 
Justitiam filiabus : Religione, Pietate, 
Oratia, Vindicatione, Observantia,Veri- 


tatc. Sub ipsius autem amp^xu re- 
sedit ^quitas vuitu benignitatis pleno 
. . , Jnstitia vero una cum prole 
generosa soIis his qua: illic aderaut 
invigllare contcnta erat: causas enim 
et Dei et hominum crebris advertcbat 
i^uspiriis eusquo lame prorsus equabili 
per maiius Equit^jas trutinabat ut 
salvo singulis suo merito servetur 
incomipta socictas hominum cunc- 
torumque perscveret illiliata com- 
munitas.” 
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CHAP^’ER II 

THE THEORY OF JV^ 

We have considered the nature of justice as it is thought of 
by the civilians; we must now turn to the theory of —that 
is,'"i!fce whole system of law. The author of the Prague frag¬ 
ment defines jus as being justice embodied in a command or 
law, whether written or tustomary,' and in another passage, 
of which we have quoted a few w'ords, he describes jus as 
having its origin in jmtlti% and flowing from it as a stream 
flows from its source; justice is the will or purpose to give 
every man his due, a will which is perfect and complete in 
God; justice is this wdll unexpressed, ju,s is the expression of 
this will. But justice also diflers from jus, for the former is 
constant, unchanging, while the latter is variable: this is due 
to tlie varying nature of the circumstances to which it has 
to be adapted.* This conception, of the relation" of jus and 
justftia represents, we think, the normal judgment of these 
civilians. * Placcntinus yepcats the statement that jus^ is de¬ 
rived from justitUi, and adds that jtislUia is so called because 

® See p. 8, note 1. , dicitur. Hoc autem totum commune 

‘Fragmentuga Pragense,’ iii. 9: haliet cum jure, nisi quod justicia 
“ Cumque de jure Romano tractare in- latens est voluntas, jus mauifesta; vel 
tendat, inde sumpta occasione^de jure scripto'vel rclms vel factis. Set differt 
general! queodam prEemittit, tim Ru^j); justicia a jure, quia justicia est con- 
ano jurj couvenientia quam alii. Set stans, jus autem variabile. Set in 
quiain juatitia jusinitiahabet, et ex ea eadem, ii/■ par in eodem legislatore 
quasi rivulus ex fo»te manat ideo earn qui idem videtur justum facere ; se|^ 
anteponit. ^t autem IbsticHavoluntas potius'facit hoc subjectarum rerum 
jus suum ouigue tribueus. Qu'le quidem varietas ipsa, sicut splendor eolis oculos 
in Deoaplena eaf et perfecta, ig nobis quidem molles eft- fiffpos et egi-otos 
v^» per participationem justicia esse ledit et e|(asperat.” 
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all jwa have their foundation in it^ Th^ same deception 
is again stated by Azo, who adds'that whatever justitia de¬ 
sires, that jus pursues.^ 

These are significant phrases, but it may be though/' that 
after all they are only phrases which had little practical 
dgnihcance. That is not .the case; but rather it is certain 
that the mediaeval civilians were clear’ in their judgment that 
laws vjhich'are unjust must Ijp modified and brought into 
accordance with justice. f 

It is, indeed, maintained by some that before the develop¬ 
ment of the greats school of Bologna, the attitude pf those 
who taught or practised the Roman Law was one of much 
greater freedom than later. It is certainly interesting to 
notice the voiy einpliatic phrases of .some of the early writers 
of the school of Bologna, or of tho.se who stood outside it. 
One of the most remarkable of thc,se is contained in ‘ Petri 
Exceptioncs Legis Romani.’ In the prologue to his work he 
uses a very emphatic phrase, expressing his detennination to 
repudiate anything in the laws he was handling which might 
be uselesk or contrary to equity.'* In another passage he lays 
down the principle that in special cases, affecting in a high 
degree the public or private convenience, or for the purpose 
of putting an end to quarrels, a judge should be allowed in 
some measure to depart from the law.* 

> PlacentinuHi ‘ Sumioa Institql.i- exituo ]>IaniK et ajiertis cajiitulis eno- 

onum,’ i. 1 : “ (;omj>et<!iitcr enim dainuB. Si quid inutile, ra,>tum, 

dominus Justinianua de justitia et jure ajijuitative coii%.“arium ip legibus i» ■ 

pracmitth, de justitiii, ut pote ex qua peritur^ uustria pedibua subualimmua.” 

omnia jura ernanant, fcinquam ex fonte ‘ ‘Petri Kxceptioneii,’iv. 3 : “flum 
rivuli. . . . Est autem ilicta justitia autem secundem legem proferturjudici- 
quia in ea stant omnia jura.” um, omnino legis sententia est servanda, 

-Azo, ‘ Summa'*In8tit.,’ i. 1: “A nisi aliqua causa app^uerit, per qu(>.m 

justitia enim velut a materia, et qusSfei uecesse sit, aiiquid temperamenti im- 

fonte quodam omnia jura oi&anaut; misceri, senteutisn. Causa autem ilia 

quod enim justitia vult, idem jus pro- ^bet eSse jvidens et honesta, perti- 

sequitur. . , . Et dieitur justitia, quia nens ad maxima commoda eti incom- 

in oa stant omnia jura,^Jus ergo moda publics vel privata. Sicut enim 

derivatur a justitia.” maximm utilitates, conseryanda; sunt 

“ ‘ Petri Exceptiones Legum Roman- atque retihendle, sic et n^iixima mala 
orum,’ Prologue; “ Utriusque juris et detrifnenta vitanda /^tque repel- 
naturalis Bcilicdt'el civilis ratione per- lends.^. . . ** 

specta, judiciorum et^contq)Tersiorttm “Si prsevalida ratione monente rel 
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It is significant that the author of the ‘ Summa' Codicis/ 
attributed to Imerius by Fitting, takes up the same position, 
and clearly lays it down that laws which are contrary to 
equitg are not to be enforced by the judge.^ A similar view 
is expressed in an extremely interesting discussion by Bul- 
garus, one of the four doctors, the immediate successdi’s qf 
Irnerius in the school of BologAa. He is commenting on a 
phrase of Paulus, “In omnibus quidcm, maxinae tamen in 
jure, sequitas spectanda cst.” He urges that this means that 
we must always consider carefully whether any particular 
law (Jus statutum) is equitable, if not it amist be abolished. 
The judge must prefer equity to strict law— e.g., strict law 
ensrcts that all agreements must bo kept, but equity declares 
that certain agreements, such as those made under false 
pretences, or through fear, or violence, or by minors or women, 
are not to be kept; the ,\udge must decide such cases on the 
ground of equity.^ It is clear that the civilians who have 


eogente, legum senteutia aliquanf’o 
minus vel majua in judicio jirofertur, 
cum sancti canoneg, qui majoria vigoris 
sunt et auctoritatis, idem asepigaime 
piitiautur, nemini inirum vidcri de- 
Ijet. . . . 

“ Hix! igitur et in ssccularibus legi- 
buK atque negoliig ab eorum traeta- 
loribua, cum res expoatulat, obser- 
vandum ^utamus; et non sulum 
prupt^r Hupradictas causas, sud ctiaiu 
^ graves iuimicitia: vglocius iiuiantur. 
Quia euim earn reprebendet sentcu- 
tiam, qua pneterita mala sopiuutur, 
sur^ntia prsofooantur, pax tirmior 
gqfidatur. Hoc autem legum give 
judiciurum tei^eramentum non im- 
pftdenter quibuslibet hominibus judi- 
cibug egt committendum, sed juris 
auctoritatibua, qui non facilibsr gratia 
vel pecunia corrumpuntuf, religioeis ct 
timentit)ug Deum.” 

’ Irnerius, ' Sum. Cod.,’ i. 14. 6: 
^‘Conditte leges °inb|lligendic sunt 
benignius ift mens earum servetur et 
ne ab^equftate<ddscrepent; legitima 
«nim prmcepta tune demum a^judice 


adniittuntur, cum ad equitatis ra- 
tionem aecommodautur. Item in 
legibus intclligendig ue q& fraus 
hibcatur, vitandum cst. . . . 

“ 7. OuiuiH enim interpretatio its 
fauienda egt, ne ab equitate discrepet, 
et ut omnig aUiurditas evitetur, et ne 
qua fraus admittatur.”—Cf. on this 
passage Fitting’s Ititrod., p. Ixxi, &c. 
Cf. also Imerius, ‘ Questioues de Juris 
Subtilitatibus,’ Kxurd. : “ Parieteiu 
vero supra memoratam frequeutabant 
honorabiles viri, non quidedi paud, 
sedulo dantes operam, ut si que ex 
UttcrU illis ab equitatis examine dis- 
souarent, habereutur pro cancellatis.” 

'•* r.ulgarus, ‘Comment, on Digest,’ 
E. 17. 90 ; “ In omnibus quidem, inax- 
ime tatnen in jure, sequitas spectanda 
esb. (Faulus.) .diquitas in singulis 
causis et negotiis spectanda cst, maxime 
tamen in jure, hoc est, inquirendum an 
decern pro decern reddi, vel aliquid 
simile,) sit icquum. Maxime vero in¬ 
quirendum est, an quolibet jus statu¬ 
tum sit mquum. ferbi gratia, lex 
Fusia, lex Fapia, qum quia icquitatem 
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been died ^looked upon cequitas as a test which dionld be 
applied to actual laws, that if these were not conformable to 
oequitaa they ought to be amended, and it seems clear that 
some of these civilians thought that even the judge in d^iding 
leases must correct the application of actual laws by reference 
to tlife principle of wquitas^ 

Here we come, however, to an ambiguity in the meaning of 
aiquuitm, ofewhich we must take account. So far we have 
considered the term defined as some essen^’ally fair and 
reasonable adjustment of things, a principle which finds 
expression in tl^p ^just will to give every man his due. We 
have now to observe that the term ccquilas is also used, 
by some at least of those civilians, in a much more technical 
sense. All the cidlians agree with such a statement as tliat 
of Bulgarus, but they differ greatly as to the sense in which 
cequitas is to be understood. 

, The ‘Brachylogus’ draws attention to the apparently contra¬ 
dictory statements of the Code on the relations of the magis¬ 
trate to wquitiis. In one place'it is laid down W\&t mquitiis 
and justice are to be held .superior to strict law, while in 
another, all cases involving sucli a divergence of law and 
vequitas are said to be reserved for the Emperor’s decision.^ 
The author, who provides no solution of the question which 
he has raised, evidently feels that the relation of the magis¬ 
trate to eequitas was not ea.sy to determine. 

f 

non habent, toUuntur: lex Falcidia, 
qua), quia continet ajquitatem, eonflr- 
niatur. ‘ Vel elicit, in omnibus profes- 
sionibus et artibus, maximu in juris 
professione. Nam in grammaticia et 
dialecticis spectator et dijudicutur, quid 
a)riuiu8 et melius sit: utrum quod 
Plato on quod Aristoteles senscAt. 

Maxime autem in juris profesJionc, ut 
dixi, spectatur icquitas, ut judex earn 
stricto juri priefcrat. Nam cum jus 
strictum sit, jiacta servari: sequitas 
autem sua disliuctione dicat quiudaui 
pacta servanda non esse, ut qihe dolo, 
qua) metu, qua) vi, qussve cum minore, 
vel quae cum fAniiaa, et qua) cum fllio- 
fam facts sunt; judex deoemere debet 


Q 

secundum icquitatem, id est, opotius 
non esse sei-v.nda quam secundivn 
juris I'lKorcm atque ongustias.” 

1 ‘Brachylogus,’ iv. 17. 4: “Si^vero 
lequitas juri w)ripto contraria videatur, 
secundum ipsam judicaudum est; ait 
enim (constitutio): ‘^locuit in omni¬ 
bus rebus prmcipuam esse justitio) ajqtii- ' 
tatisque quam strict! juris i^ytionem' 
^Cod., Ki. 1^ 8). Huic vero adversari 
videtur lex posita in primo Ubro oodi- 
cia, titulo de legibus et constitution!- 
bus. ‘Inter jus et eoquitatem inter- 
positam mter>retatinnem nobis solus 
licet ot'^oportet inspioere'” (Cod., i. 
14. 1).—Cf. Roger, kinum Cqdl, i,, l.o 
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A glo& of Imerius, published by Pescatore, seems dearly 
to teach that in the case of a conflict between jvs and cequitas 
the prince alone can intervene.^ 

On« school of civilians seems to have held to the view, 
possibly the older view, that the judge must decide ca^s in ■ 
accordance with the abstract principle of aiquitas, even 
against the written law; but another school maintained that 
the aiqxdtm which the judge was to obey was of quite 
another kind.l In the collection of disputed questions com¬ 
piled by Hugolinus, we have a passage which makes the 
nature t»f the discussion clear. The (piastion raised on 
Cod., iii. 1. 8 was the following—Whether unwritten equity 
was to be preferred to strict law ? Some said that the passage 
meant by “justice ” that which was established by law {lege), . 
and not that which a judge might consider to be justice; and 
they quoted Nov., 18. 8»to .show that tlie strict law must 
Iwi preferred to such personal judgments. Others said that 
jnstice, whether written or unwritten, was to be preferred 
to strict law^ (./as), and the^’^ referred to Dig., i. 3. 32 and 
33 in support of this position." Savigny has dra^ atten¬ 
tion to an observation of Odofredus which seems to im¬ 
ply that Martin, another of the four doctors, had often 
appealed to an miwritteu cquit}^ cv’en against the written 


' IrueriuB, Gloss on Cod., i. 14. 1 
(in 0. .Pescatore, ‘Kritisclic Studien 
Buf aeui Gebiete der Civiliatisclien 
feittei-iirgcBcWcUte di# Mittclalters,’ 
p. 91)! “ Y. cum eiiuitas et j* in his- 
dein*rcbua vei-sentur, diilerunt tamen. 
Ef|uitati8 enim pjopriuiS est id ijuod 
jifttum cet simplioitcr proponei-^ 
J^d'ie autem icti^i pT 0 [>onere volcudo 
Bcilioct aliquantum auctoritate sub- 
nccti. ijuod propter boniinuDi lapsus 
multum ab ea distare coniiugil, parti% 
minus ajuam equitaa dictaverit con- 
tinendo, partim plus quam oporteat 
proponendo. Multie quoque aliis modis 
equitaa et jaa inter ae%ifierunt,cuju8 
disaenaus inkerpretatio, utlex fiat, aolia 
prinefpibue deat^tur. ” , 

‘•Hugolinua, Diaaenaionea pomin* 

. VOL. n.'' . 


orum,’ 91. Prtedicto titulo (Cod., 
iiii 1. 8, Placuit) : * “An icquitaa 
non Bcripta juri stricto prnsferatur ? ” ' 
Diaaentiunt in etnl. lit. (Cud.,gi. 1. 8). 
Dicuut enim quidain quod ibi lo¬ 
quitur de juatitia qum eat a lege 
conatituta, ct nun de ea qum quia 
c.\cogitat ex ingenio auo ; nain ilU 
qjiam atrictum jus pra>fei-etur, ut^n 
Autli. de IVieuto et aoiniaae § Sta¬ 
dium (Nov., 18. 8). Alii contra, et 
dicunt idem in omni justitlit, acilicet 
ut atricto juri pneferatur, sive acripta 
ait, aive non, quum otiam, ai non ai^ 
acripta beno debet aervari, ut D* 
(i. 1,*32. 1, and 33), et ut notavi 
Bupra de Legibua et Couatitutiouibua 
principum (Cod., ? I4. 1). 
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law.' Azo, in Ws treatise on the Institutes, show^ that he 
understood by the cequitas which was to override the written 
law a written cequitas —^not some principle which a man may- 
chance to find in his heart.^ In another place Azo pi^ the 
same -view with great clearness: it is certain, he says, that 
cfquxtas is to be preferred, to strict law—that is, an cequitas 
devised by law, not by any one’s private judgment.® 

When, theirefore, we consider,the account by Hugolihus of 
the dispute in the law-schools alxjut the meaning of cequitas, 
and then compare the position of Azo with that of the ‘ Summa 
Trecensis/ and thp'"author of the ‘ Excoptiones,’ we. become 
cl^r that there was a real uncertainty about the meaning 
of cequitas and its relation to strict law; and wc shall be 
inclined to agree with Fitting that there is some reason to 
think that the early Bolognese and the pre-Bolognese civilians 
may have held a inoi-c free position with regard to the 
■written law than the later members of the school of Bologna. 
For our purpose — at least for the present—it is sufficient 
to observe that the controversy brings out the great im¬ 
portance' of the theory of justice, or aiqtcUas, as the source 
and the test of law; and it is clear that even those who 
might not agree with the principle that the judge should 
decide according to his own opinion as to what might 
be just, yet held firmly that an unjust law must l>e 
abrogated. Imcrius, in the ‘ Qumstiones,’ speaks of the 
many honourable men w’lio diligently see to it th^t if 
anything in the law is found contrary 'to cequitas, it iz 


^ Savigiiy, ‘ Goscliiclite Ues liiimi- 
Bclten Eechts, etc.,’ ch. sxviii., note 92 : 
“ Odofredua in Dig. Vctua, L. 4, § 5, de 
hia qui not. (3. 2): ‘ Dixit Murtinus, 
de ana iicta iuquitatc et bureau, 
propter quas paaaua eat multua vere- 
cundiaa, &e.’ ” 

“ Azo, ‘ Summa Inatitut.,’ iv. 17. 2 : 
“Item in prununciaudo potiua debel 
.pervare mquitatem, quam jua scriptam. 
Quod eat intelligeudum de asquitate 
ecripta, non de ea quam quia ex corde 
suo inveniat: iit at majori reverentia 
Tel timore aerventur omnia asquitatia, 


aeu juatitiaj prajoepta. Proiseutia eyan- 
geliorum deljBt caae apud judicem a 
princiino judicii uaqUe ad iiuem ut no. 
in aum. C. de jud. ,§ pncaentiam.” 
Of. Accuraius, Gloaa bn Cod., iiL 1'.' 8, 
“In umuibua rebua.” ^ 

‘‘Azo,-’‘Bpocardica,’ Rubric Ixxvi : 
‘•‘ASquitaa prefertur rigori,, juria.” 
Certum eat, mquitatem atricto juri 
ease prseferendam^ ut C. de jud. 1. 
placuit (Ood.,uii. 1. 8). ,^jRquitatem 
dioo, lege, non cujuaquai^ ingenio ex- 
cogitatam, ut C. dft leg. e% 'iienat. 
cona.,^!. 1 (Cod., i. 14. 1). . 
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cancelled; * and in another treatise he says that the 
authority of the law is only gladly accepted when it is, 
equitable.* 

Jv4 is, then, according to the civilians, derived, from 
justitia —is the manifestation of justitia; but the question 
then arises whether this manifestation is complete^ aqpl 
adequate. Justice is Jhe will to render to every man his . 
due. Is this good will perfectly and constantly repsesented 
in the actual!body of law or jus? Some of the civilians, 
at least, clearly recognise that the representation is not' 
complete — that the embodiment of tffq good will is not 
perfectly adequate to the good will itself. 

But before we deal with this, another question arises, that 
is, whether justice in man is a perfect reproduction of justice 
in God, of the final jastige. Some at least of the writers on 
the Civil Law are very cV*ar tliat this is not the case. There 
is a very intore.sting paasage in that anonymous treatise, ‘ De ’ 
Ju.stitia,’ to which we have alrcixdy refeired, bearing upon 
this. The author makes a ^ery clear distinction between the 
divine and the human justice, although he holds* that the 
latter is also by the divine testimony declared to be divine. 

He urges that there is a great difference between such a 
divine law as that of the Gospels which bids a man turn 
the left cheek to the .smitcr, and the human law which 
permits men to oppo.se violence to violence. The author 
looks upon human justice as incbraplctc and inadequate, but 
•iiie argues that it is a prepar-ation for the divine or perfect 
justice, and he regard# the relation between the law of the ' 
G15 Testament arid that of the New as illustrating the con- 
(Jbption of an imperfect lay, and an incomplete conception 
df justice, ^eparing the way f^r the perfect.” * 


* Irnerius, ‘ Quajatio#es 
aubtilitatibus,’ Exord. 5 : “ Parietem 
vero supra memoratam frequeutabant 
honorabiles \iri, #ion quidem pauci, 
aedulo daq^ operati# ut* si que ex 
littOTis illi% ab equitatis examine dU- 
sonaraot, habeifntur pro concellatia.” 

! IraeriuB, ‘ De .^uitate,’ i. j “ Juris 


eteuim le^mque auctoritas tunc de- 
mum gratauter acceptatur, quando 
equitatis ratiiaus commendatur.” 

“ ‘ De Justitia,’ 8: “fist aut€rf” 
justifla alia 8U]>erna, alia humauf. 
Supernam dico que et prima et ultima 
jure dicitur, que tiiftit evangelica dici 
^potest, ex evangelio piis auditoribus 
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There (ioes not seem to have been much discussion of this 
( point among the civilians, but the distinction seems to have 
been familiar to them. Roger clearly refers to it in discuss- 
,ing the nature of justice and jtos, when he speaks o^ that 
aspect of justice which allows a man to return a blow, as 
being unjust when considered by itself, but just when com¬ 
pared with injustice;^ and Ako does the same when he speaks 


aunc influit, et hie incoatur, ibi per- 
ficitur. Humana eat quam legibus 
eomprehensam videmus, qivim et ipsam 
divioam esse dirino di/iciuiua teati- 
monk). Et illain quidem illo per ae 
irel per sues serves mauifeste sanxit, 
istam veto noimullorum hominum 
occulte nature instinctu sanciendam 
inaeruit. Videntur auteni in mcritis 
aibi invioem adversari; ut ecoe per- 
mittlt legitima vi oposita vim repellcrc, 
jubet evangelium pcrcucicnci maxillam 
. prebere et alteram. Set si hec pie ut 
oportet, advertamus, intelligetur non 
eas contrarotate sese opugnarc, set 
alteram alteri quibuedam gradibus et 
preparatione congrua niinistram esse. 
A summa etenim iniquitate qua te 
ultro ledere cupio ut ad summam 
veniatur concordiam et pacienciam, 
graduB eat nemini nocere, etsi laces- 
situs sis injuria. Set si illatu miuori 
malo tu majus 'Inferre velis, nondupi 
ad id quod eijuum est ascendisti. 
Permittit ergo justitiie ratio par pari 
referri non taw incitando ad ipsum 
exigere quam proibendo, ne vel menus 
pro nuUo inferatur, vel majus j>ro 
minor! referatur. . . . Quare et pro- 
ibitione qualibet arcemur et permis- 
sione quodam quasi limite distermin* 
amur sicut et in eo quo<l peruiittimur 
oculum pro oculo vel aliquid ejusmodi 
petere, dctiiiemur anima (a) dicta 
..iniquitate. Ab hoc gradu facile 
asoenditur ad illud evangelii (dimitte 
et) ‘ Dimittite et dimittetur tobis.’ 
Est in eodeiu et pricparatio atquo 
materia auperioitid jtstitiic; cum euim 
ex hoc justitia jus nobis fit^sumendc^. 


vindicte, nimirum h^bemus quod juxta 
evangelium dimittendo meritum nobis 
comparemuB. Sic et in aliis contem- 
I>lari licet. Quit auteui <mirum, si 
istius precepta sunt ab illius diversa, 
cum etiam ilia ipsa aliud antiqui, aliud 
novi testamenti discipulis sit dictum 1 
Quod totum fit nulla variantis incon- 
stautja set dispensantis providentia. 
Xovit ctiim Deus hominem proprio 
delicto murtalitatis istius condicioncm 
subiturum esse, pnejjaravit itaque 
euam justitiam mutabili vite congru- 
ettem, ut ipsa perpetua transitoriis 
quoque rebus moderari dignaretur, 
quasi lux permaneus res trauseuntes 
Buis perfunderet radiis, cum verissime 
dicatur in seculum seculi persevera- 
tnra. Unde et in omnibus qui par- 
ticipes ejus fiunt non modo robur in 
Xiericulis laboribus contempnendis, set 
in propriis moribus coliibcudis habet 
temperantiam. Humanam <?rgo justi¬ 
tiam in jure civili legibusque interim 
spcctabimus. ” *> t ■. 

’ Kogrr, ‘ Summa Codicis,’ i. 1 : 
“ Sed cum principes et alii de jure 
tractantes ciroe equit^ilem et justitiam 
intendaut constituere, hoc faciunt v(l 
referendo ee ad illam ^imam par^fc. 
justitiiv in qua justitia, ratione natural! 
dictantc^primum debuit officitga suum 
mtercere.'ut /)eura revereri, parentes 
ntjcria aleri; aut referunt se illam 
secundam partem que cum sit in se 
visa iujuslitia, barney ex comparatione 
alterius injbstilie visa est^ustitia, ut 
percussunf repercutere; qpia hoc eet 
in olficio justice ne &ium viobs* nisi 
lacessitus injuria.” 
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of the second form of equity which forbids you to injure your 
neighbour unless you have been injured, and says that this 
is inequitable when compared with the highest equity, which 
consiste in turning the other cheek to the smiter.^ 

When we turn back, then, to consider the relation oj^'us 
to justice we shall not find it surprising that these jurists 
hold that no system of law devised, however carefully, by 
man, can be a|Completely adequate manifestation* of tHb prin¬ 
ciples of the r)iviue jastico. This conception is very .clearly 
illustrated in two passages of works whic];i do not apparently 
come fr»m the School of Bologna. The^first is from that 
Abridgment of the Institutes to which we have before 
rcfeiTod. Justice is said here to have many qualities in 
common with .jiw, but also they difi’er, for God is the author 
of justice, while Ho has made man the author of jvs. 
Justice has also a widet scope*, than jun, and the author 
refers to an imaginary case, whether the property of Lazarus, 
which had upon his death passed to his sistcra, should have 
hecn restored to him. Jux (fould .say nothing on such a case, 
but justice would find the answer. And thus, he says, 
justice will always find a solution for new cases for which 
j'lifi could not make provision.- 

A similar conception is expressed by the author of the 
Prague fragment in the passage already quoted, w’hen he 
says thqt in justice jus has its ])eginuiug, and*that justice 


* Ato, ‘ SummaCodicia,’lutrod.,20 ; 

Super iis omnibus traetant, principe.a 
referendo ae ad primam ictifiitatem, 
qua^eat de aumma Tiiiiitate et fide 
catholica; sive a^ aeouiAara, tjua? eat. 
de non violando proximo, nisi rum 
rwria laceaaitdltinjuria; quic quidotii 
eat iniqua rospeclu illiua aumnim .■nqui- 
i»tis, qilto eat, ut ai quis te i)ycusserit 
in unam maxillam, prt#)e ei et 
teram. ’» 

“ ‘Abbreviatio Inatitulionuni,’ 1 : 

Juatitia et jus quod ide^ videtur 
ease in hc^ quod convenj^nt quia 
utrui^que q>ra3|ipit, proliibet, per- 
^ttit %t punit: sed differuinb quia 
justiciae Dsus auctor eat, juris vero 


Deua hominem fecit auctorem; item 
juaticia ad ]ilura patet qu#m jus. 
Verld gratia, ut in vulgari inaistam 
exoniplo, rcauacitati iiost triduum 
Lazari devulula erat, aive ex testa- 
mento sive ab intestalo, ad t'j)jores 
alias ejus lieroditas: una ratioue efd- 
etur ei restitueuda hereditas, quia 
restitula erat et vita, quod mujus 
erat; altera ratione uon videtur ei 
reslitucnda, quia ad sororea trans- 
latum erat dominium. Hio de jujg,. 
non ijivenies quid sit statuendum a 
justicia tamen quid dictet iuveuiet, et 
sic singulis diebiu ^grmantur nova 
negutia, in quibus Iwum liabet justicia 
/ne jure (A 
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4 is the will to j^ve eveiy man his due: this is complete aid 
p^ect in God, in us it is called justice “per participationem ”; 
justice differs from jus, for justice is constant, jus is vari- 
: able, though this variability lies in the nature of the things 
" ^th.which it is concerned, rather than in itself.^ 

* We have thus indicated some of the most important 
elements in the theory of the relation of ju^ to justitia, 
but thfe conception of jus can only be adequately considered 
in relation to the more or less formal detini'^ons and dis¬ 


cussions of it which w^e find in the treatises of the great 
jurists. We may fake these in their chronological order, and 
begin with an interesting discussion by Irncrius of that phrase 
of Paulus on which we have already commented in our first 
volume: “Jus pluribus modis dicitur: uno uiodo, cum id quod 
semper mquum ac bonum e^st jus dicitur, ut est jus naturale. 
Altero modo, quod omnibus aut pfaribus in quaciue civitate 
utilis est, ut est jus civile ” - (Dig., i. 1. 11). Irncrius compares 
with this the phrase of Ulpian “ Jus est ars boni et aequi ” 
(Dig., i. 1. 1), and asks how these tw'o conceptions can be 
reconciled with each other. He replies by pointing out that 
the phrase of Ulpian assumes that jus represents the 
authority of him who ordains it, but also the principles of 
wquitas; but the word jtts is also sometimes used to describe 
a form of authority which docs not necessarily represent 
ivquitas, asy-for instance, an unju.st judgment of th§ Praetor. 
Irncrius explains that this is called jus because the Pseetor 
oughtnto give a ju.st ju<lgincnt. The distinction bStween the 
“ natural ” and the “ civil ” jus is I’elatcd to this double sense 
of jus, and also to the fact that the “ civil ” jus often has 
refjjscnce only to some particukir place or time, while the^ 
“natural” holds always afid everywhere.® Tfiis is onljF'a 

' Seo p. 13, note 2. quotes,;: constituentis pnsceptio qu% 

® Vol. i. p. 60. -ertitur in eijuitate. Est autem equi- 

“ IrneriuH, ‘ Quicstiones de Juris tas ejus quod recte fit cum SUa causa 
aseubtilitatibus,’i. 2: “Uiffinilio quern coequatio et congruentia. Set causa 
♦cominemoraBti praccipentis auptorita- ejiismodi ,,alia naturalis, alia civilis. 
tern simul cum equitate significat. Dedi tibj X. mutua: reddS michi a te 
Ars enim protcepjtio est, ‘bonum et decern congruit cau^ plecedeqU, id 
scquum ’ hoc est quod equitas. Hoc est daCioni X. qu89 causa natuihlis est. 

est ergo dicere: ‘ ars boBV. et equ^’ Item <.rem bona fide a non dotuino- 
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brief summary of the discussion: bow far Imerius' interpreta¬ 
tion really corresponds with the meaning of Paulus and 
Ulpian may be doubted, but the passage serves to show very 
clearly how strongly the mediasval civilians insisted upon the 
conception of law as representing the principle of justice^ and 


emptam triennio continuo possedi si- 
lente domino; earn rcm miclii ipplicari 
conreuit causB! t^Beasioniei et sileiitii^ 
(et) luce eet caulU civilis. Quare et 
equitas alia naturalis, alia civiliH, 
utramque autem sub etiuilatia nomeu 
cadere nouambigitur. Secundum hoc 
nomen simpliciter et in gcncre accipitur 
equitas in ea diffinitiunc, cum dico jus 
constitutam equitatem vel artem boni 
et equi. Et ita, give difiinitio(uem) give 
secundum cam nomen proferas^ non 
aliud intelligo nisi auctoritatem cum 
equitale, give naturali give civil^causa 
iiitente. Uiius ergo signiticationis 
modus in talibus accipitur. Setetiam 
fit iiiterdum, ut eola deprehendat^ir 
auctoritag, cum prorsus desit equitas 
veluti cum pretor inique dccernit: set 
tamen et hoc golet jus ap^sdlari. Licet 
cnim non sit tequum, ab eo tamen 
statutum est quern oimrlet fccjuitatcm 
statuei'e. Ergo et hoc dicitur jus 
respectu icquitatis non quin ingit, 
get quia pro officio gtatuenlig inesse 
debuit, n*c dici j>ote8t alia(m) esse 
nonlluig ejusdem gignificantiam set 
magis eandedi set im]fl' 0 )irie acceptam. 
Set cum trauslato vocabulo qjus quod 
fite^ignificamus locum in quo fit, tunc 
alia gignificatio picle dicitur. Kt hoc 
At ipsis libri verbis ajiparet, ist%m 
^lilicct aliam *^< 0 , in superioribug eau- 
dem (esse) eignificationcm. Unde non 
immerito te mnvet illud quo,modo git 
accipiendum, quod dici^ir nlituralc ^ 
civile diverao modo jus dici, quid ergo 
michi hao in re videatur, accipe. 
Equidem opinor* juris consulti ita 
dividentis eintentioneSi Ifanc fuisse; 
div^gitatae qux sub hoc nofben cadunt 
apert* distingaere. Et illa^ quidem 
divergitas eat precipue quam jproponit 


in fine, qua jus dicitur, ut supra duo, 
locus give necessitudo; eodem enim 
nomine res plane alia demanatratur. 
Set et ilia prior gignificatio, quamvig 
sit una, non cst tamen sine varietate. 
Cum enim^l demongtraudam consti- 
tutam cquita|ei)|i accomodata sit, inter-, 
dum demonstrat id constitutum quod 
ojmrteret quidem ease, set tamen non 
est asquum, hinc ergo gradatim venitur 
ad id quod habet quidem equitatem, set 
earn que certo loco vel tempore olaud- 
itur, ideoque non exequatur naturali 
cum ilia ct ubique et semper optineat. 
Tab's ergo videtur istius responsi sen- 
suB: juris uumen in legibus assidue 
positum alitis propriam alias translatam 
halict gignificantiam. Propria est qua 
demoiistratur constitutio pertinens ad 
equitatem. Hoc autem constitutio 
aliiiH equitatem habet, alias non habet 
etsi habere debet. Rursus cum equi¬ 
tatem habet, cut cst ea qua; omni 
congruit ct loco et tempori, aut ea qua 
non usque quaque est equitas, set certo 
()pmtaxat loco vel tempore. Et ita 
fit (ut) sub uiia significatione ad equi¬ 
tatem scilicet pertinente multi sunt in- 
g)ncicmli ipsius equitatis modlf Primus 
<.|uidera ubi deprulieuditur equitas im- 
mutabilis, seqiiens, ubi mutabilis, ter- 
tius ubi magis imitatio est leciuitatis. 
Has autem sub uua signiheq^ione 
*liversitates sequitur alia prorsus sig- 
iiificatio, quam supra dixi translatam. 
Cum ergo non sigiiificationis set magis 
inspicieude equitatis diversi dicautur 
hoc in loco modi, non est ejunre move- 
aris, quoniam nulla relinquitur contfa- 
dictift tarn naturale quam civile una 
significatione jus dici, utroque responso 
in hoc consonant^”* * 
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, as deriving its character from this This is still further 
illustrated by another passage in the same treatise,^ 

Fjrbm Imerius we turn to Placentinus and consider his 
definitions of jus, lex, and jurvrprudcntia. All juyr^ flow 
from jueftiiia, as tho stream from the bouvco. But jus may 
iJbed in many senses. .It may be called an art, and it 
has then to do with the good and,equitable; but it may 
also b^ used,for the place where jura are declared, or for a 
relationship of blood, or it may be eciuivalcnt fjO pofestas, as 
when a man is said to be mi juris. It may also be used 
for the form of ai^ ‘action, or for the rigour of the law, or 
“ cequivoce ” for an office (jmlmentum). But jus is in the first 
place the art of that which is good and eiiuiiablc. There 
are three precepts of jus —to live lionouiubly, not to injure 
another, and to give every man his due. Lex is a general 
command to do all honourable things, and a pTOhibition to 
do the opposite. Jits is that wliich tho law declares, while 
lex is the declaration of jus. Jurisjirudentia is the know¬ 
ledge of what is just, what is 'injust, what is unlawful in 
divine and human and legal matters. Justice is a virtue, 
jurisprudence a science.- 

* Irneriua, ‘ Qua.'btionch,’ ii. 1: “A. titia coiitinctur, ct ipaa tribucre hoc 
Jus suum cui(iue tribuere pars cat iudesinenter gestire videtur. Unde et 
in diffinitione jnstitiic. I’arH autem 'ix-riiolu.i vuluntas’jure vwatur: cum 
hujusmudi prior cst toto. Eadem euim interduui ro ijuba non tiihuat, a 
ratinue et jus p-iua est jubtiti.i. Sj^t proposito tamcn non dosistitf atque li.\c 
cum dicitur jus artem esse boni et ratione \oluutati8 scilicet ab equilate 
lequi et accipitur bouum el jKiuum pio disceniitur.’’ 

justitia, ridetur ijisa quasi materia ’ riacentiuus, ‘ Kumtua Institu- 
prior jure. tionum,’ i. 1 : “ Quaj de justitia, et 

I. Id quod modo jus appcllamus, jure tractant''!' merito leges appel- 
priusquam constitucretur, .istuum full, lantur. Iltec ouiin inter ciotera quS) 
et h(-quod diro, in jure gentium vel leguntur, nobis ad legyr.dum propoJ*** 
civiTl <-]arum est. Nam ca quie con- uutur, ct veluti ezcelleutioi'a, per 
veuientia fuere, consensu comprobata autonomMiiam leges nuncupantur. 
sunt, nec p(>8be(ii)t coinprobari, nisi Cum]>eteuter “uini dominus Justin- 
prius essent qu.c in deliberatiouem laiius dc justitia et jure, pmimittit, 
cadorent . . . (Icneralilcr ergo sire jus- do justitia, ut jiote ex qua omnia 
ti.' <m sive bonum et aiquum voces jura eiminaut, tanquem ex fonto rivuU. 
I^i-ius hoc intclligeudum cst. ‘lllud Et de jure,'qucH cst universale et de 
mox constitutum juris recipit nomeu. singulis qdic sunt jura^est pnndicabile 
Ante quani autem Oonstituatur, licet vel de jure, id est juris scienti^, sive 
hoc nomine careat, in ipsa tameu jus-^ do arte‘ista. Yideamus itaque quot 
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The treatment of the subject by Azo is very similar: it 
would indeed appear probable that it is based upon Imerius 
and Placentinus. He also describes jv/ra as flowing from 
justitia, as the stream flows from its source. Jus is derived 
from juditia; but also jus may be used in various sensea 
It is interesting especially to obsenvo that he gives the same 
explanation as Irncrius.of the sense in which the Prmtor is 
said to declare jus, even when his sentence is jinjusti Azo 
concludes wit* a discussion of the relation of jus publicum, 
and j'lis 2 >rim 1 u')n, and with the statement of the tripartite 
nature jit-s jn’ivafum as consisting of Jt^tural Law, the 
Law of Nations, and Civil Law.^ 


modifl dicatur juH, quid bit juR, qufo 
sint prircepta jurie, quid lex, quid 
ratio, quid H'quitas, et qui<l nit 
prudent ia, quid justitiA, ot uiule^dic- 
atur. JuR dicitur arn ista sicut juui 
dictum est. Jur dicitur do bono ot 
a^quo. Jus dicitur Iocur in quo jam 
redduutur. Jus quoque vocatur sai^ 
guiuM necCRsitudn. Juh quotiue dicitur 
{loU'htaH ut cum dicitur, Iik* cbt sui 
juris. Jus quoque dicitur instru- 
mentum vcl forma petendi ut actio c&t 
jus, item jus dicitur jurib i igor. S(hI et 
pulmcutum jus fcquivocc nuucuputui. 

Jus est ars boni et ictiui, oigo j»er 
consequentiam urnli et iiii<iui, }Hlto^t 
emm inteMigi u( has: dchnilio nit 
■!»uju^ artift, potent et flici ut nit 
^ehiiitio pran^pti quoft oat do bouo 
et a'quo. Soquitur, juriR precceitta suut 
tria,« juris inquam id est juris artis, 
vel juris onmis ^qu(»d fr.ocipit, uec 
erftm jus omue praccipit. Red omuf 
l>r!ocipit*vel i>npfej)it honci.io 
vivero, vel altcrum non liedere, vel 
8UUIU Qiiujue triliucrc. S^l iiot- 
andum quod hoc ultimu«i arctiua 
accipitu* quam in definilionc jus- 
titiic. Siquidem ilii complectitur hn'c 
tria, hie BUtem illud solum, quod 
extra duo plima priecejlla relinquitui. 
Lex ^t (peneraUH sanctio* runi-ta 
’ jubens dionesta,* prohibens co^traria. 
JQrge jus legis est signihcatui^ lex. 


ut oratio quir legitur, juris est sig- 
uilicatura, hiuiue jus et lex ita se 
habent ut argumeutum et argumen- 
tatio. Rationis nomeu latiuB quam ista 
patet. h'am et aigumcntum est ratio 
licet non nit ]us, dicitur quoque ratio 
ijuia nit a'ljuitan. . . . 

Jurisj.rudcntia est ncire quid sit 
ju^tuu), quid iujunfutu, quj4 ilUcitum 
in iU\ inis humauisque, sive forensibus 
negotiis, ditlcrt ergo multum juris- 
pi'udciitia a justitia, Siquidem juris* 
]>iudrntia pr.ccipit sive diguoscit, 
juntitia tribuit. Item justitia est 
quotldum hummuiu boiium, jurispru- 
(leiitia medium, item justitia virtus 
cn^ jurinprudentia sciAilia.” 

* A'm, ‘Summa Institutionum,' i. 

1 : " A justitia eniiu veliit a materia, 
et (luasi lonte quodam omnia juia 
emaiuuil: quod eiiim juntitia vult, 
idem jus prosequitur. . . . Kt 

dicitur justitia, quia in ea stant 
ojjiuia jura. .Tus ergo deiivatuV a 
juntitia, ot haliet varias nigniticatioues. 
I’oiiitiir enim quandoque pro ipsa 
arte, vel pio eo, quod seriptum 
lialicmuh de jure, et dicitur am boui 
ct icijui, cujus merit o ijuin nos naccr- 
dotes ajijHdlat: justitiam namijue 
iuuH, t,acra jura ministramus (unde 
et leges diouiitur sacratissima:, 1. leges 
sacratibnimio Cod. di legi). (Cud.,i. 14. 

. . . ^'am author jurin ent homo; 
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Our examination of these discussions will have made it 
’ jtiain that the mediaeval civilians maintain the doctrine 
tliat law (i.e., jus) is the embodiment of the principle Of 
justice, that they are clear that all systems of lajp/ rep¬ 
resent the attempt of man to apply the principle of justice 
to the circumstances of human life. Justice is the source 
of law: from it law proceeds, by it law is to be tested, in 
accordance with it law is to be made or to bp changed. In 
the first volume of this work we have endeav^uied to point 
out that these are the principles laid down by tlie great 
jurists of the spcpnd and third centuries; while .they are 
restated, and to some extent developed, by the compiler 
of the Justinian Institutes in the sixth century. We have 
now endeavoured to show that the medimval civilians not 


author jugtitia: egt Dcur ; et bccud- 
dum hoc, jus et lex idem significant. 
Licet autem largissime dicutur lex, 
onine quod legitur; tamen specialiter 
siguificat sanctioneni justain, jubentcm 
honesta, probihenteni contraria. . . . 
Jus etiam quandoque jionitur pro 
jure natural! tantuin, quandoque pro 
jure civili tan turn, quandoque pro 
jure prastorio tantuin, quandoque pro 
eo tantum, quod compctit ex sen- 
tentio. PrsDtor enim jus dicitur 
reddere etiam,, cum iniquc dcccrnit, 
relatione facta non ad id quod prictor 
fecit, sed ad illud quod pnutorem 
facere oonvcnit. Kara si non habetiir 
respectus ad id ([uod debuit fieri, 
nun acquum jus, sed iniquum dicitur 
reddidisse. . . . Quandoque iKinitur 
prc ■juris rigorc, ut cum dicitur, inter 
jus et equitatein, etc., ut C. do legiUUs 
et constitut. 1. prima. (Cod., i. It. 1.) 
. . . DiflFert ergo multum jurispru- 
dentia a justiiia. Sii)uidem jurispru- 
dcntia dinoscit, justitia autem tribuit 
'''.(jyquo jus Buum. Item justitia virtue 
'"est, jurisprudcntia scientia. lUin jus¬ 
titia eat quoddam suininum lionum. 


jurisprudcntia medium. . . . Hujus 
studii duio sunt positioues: publicum 
et privatum. . . . Est autem jus pub¬ 
licum, quod ad statum rei liomanse 
^ertinct. Et consistit in sacris, saccr- 
dotibus et magistratibus. ... Jus 
autem privatum est, quod ad sing- 
ularem pertinet utilitatem : subaudi 
principaliter, secundario tamen et ad 
rempublicam pertinet. Unde et dic¬ 
itur : expedit rcipublicaj, ne quia re 
sua male utatur, ut infra, de his 
qui sui vel alieni juris ^punt § ult. 
Sic quod rcipublicas principalil,fr inj,. 
tercst, secundfrio putocquod respici^t 
utilitatem singulorum. Est autem jus 
maxime privatum, tripartite collectum. 
Est enim ex ^eneralibus pRoeeptis, aut 
gentium nut civiliUas. Maxime ideo 
‘dixi quia et jus publican jure gentupb 
est stabilitum. Nam erga Deunv vel 
ecclesiam vel sacerdotem religio eat de 
jure geutimg ut £F. eo. L j. § ult. et 1. 
* ii. quod et publicum s. Bppel|jbvi. Ex 
hoc patet etiam quod publicum et 
privatum non sunt species juris, sed 
assignentur ses vel pejsonee, super 
quibuB posita sunt jnra.'(. 
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only recognise these principles, but develop and expand them. 
To these writers law is not the expression simply of the 
will of the sovereign—^if we may use a phrase which belongs 
to a l^er time,—^but rather all systems of law represent the 
attempt to apply the fundamental principles of justice to 
the actual conditions of human life. . 
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CHAPTER III. 

THE THEOBY OF NATURAL LAW. 

We have considered the nature of JEqwtas and Justice, and 
their relations to jus —that is, the system of law. We have 
now to approach the question of law in another fashion, to 
consider the nature and aijniilicauee of a classification of law 
which the mcdimval civilians inlicrited from some parts of 
the Digest and from tlie Institutes of Justinian. Private 
law had been described by Ul^iau and l)y the compilers of 
the Im^itutes as tripartite, as con.sisting of “ Natural Law,” 
the “ Law of Nations,” and the “ Civil Law.” We have now 
to consider the treatment of law under the terms of this 
tripartite description. 

We must begin by observing that all medimval civilians, 
whether of the school of Pologna or not, accept the tripartite 
division: it’ is needle,ss to cite passages to e.stabliah this, as 
it is stated or implied by every writer wjio deals with this 
aspect of law. We (juote two phrasep to illustrate the matter, 
one from an anonymous work which is thought by Fitting 
to belong to the eleventh century,—to *bc antecedent, that 
iyrto the .school of Bologia,—the other frou^^lacenti?j^!iwit» 
As far as we have seen, there is no civilian down to the 
time of Accursius who rejects or throws doubt upon the 
propriety of the clas,sifieation.*“ We must consider what they 
understand it to mean, and what is its significance. We 

’ ‘ Lilxillus do verbis Legalibus,’ I ; i. 2 ; “ Dupl& est juris Vtilitos, tema 
“Triaautem 8u^t^’)rinci{ialia jura: jus est auctoriUs, uati^ ^ns, civitas,^ 
naturale, jus civile, jus gentium.” sicquf jus aliud naturale, aliuS 

PlacentinuB ‘ Summa lustLtutionu^,’ aliudioivlle.” 
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begin by considering the meaning of Natural Law, itS ' 
definition and relations. 

There is some uncertainty as to what exactly th^e ^eat 
jurists the second and third centuries understood by the, 
phrasa^^pian, in one well-known phrase, defines Natural 
Law as something very like an animal instinct, rather than 
a rational apprehension, and jud^ment.^ But, as we have 
endeavoured to point out, (uu examination of ^11 the im¬ 
portant references to the subject leads us to think that it 
is doubtful whether even Ulpian intended this as a complete 
trcatmenl^of the subject—in other passage)^ 1)P seems to come 
much nearer to the coneej)tion of Cicero: and the references 
of the other writers of the Digest and In.stitutes, and of 
St Isidore of Seville, seem to show that the jurists in general 
never accepted the thcory.of Ulpian. We have endeavoured 
to point oiit that the legal •theory probably held the Natural 
Liw to be the body of principles apprehended by the human 
reason as govcaiiing life and conduct, principles which are- 
lecoguised as always just sj^id good.^ This, as we have 
pointed out, is tJie sense in w'hich the phrase was undei'stood 
not only by Cicero, before the lawyers,* but also by the 
Christian Fathei-s.'* But we must refer our readers to our 
firs!' volume foi- the comphde exposition of our judgment 
upon this subject. 

In what sense is the ])hrase understood by tlip mediaeval 
ai^Uir-ins w'hcm we are comsidering ? In the first place, we 
must observe that*tlioy repeat from the Digest and the In¬ 
stitutes Ulpian’s descrijUion of Natural Law% and sometimes 
they seem to agree, with it. We may toke as an example 
Plftcentinus’ commentary on Ulpian’s definition. Nature, ho 
cofWudes, is^Tore otpii valent to tfiji, whohas caused .all things 
to be* l^rought forth. The law of nature is in one aspect 
permissive, as regards, for instgpee, the begetting of ofispring; 
in another, obligatory, with respect to the bringing up of that 
which is begottgn: this law is rclatpd to all animais.’’ 

^ Dig., i. ], 1. ^ ■< Vol. i. chap. 9- j ^ 

* YtJ. i. chap. i. Plaoentinus, ‘ Summa Inst.,’ i. 2: 

Yol. i. pp. 3-6. “fus naty,rale est quod uatura, etc. 
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But this passage if taken alone would give us a false 
impression of the standpoint of these civilians. We get a 
good deal nearer their position in the discussion of the 
meaning of the jus naturals by Azo in his work^,on the 
Ini^titutes. Jus ncdurale, he says, can be described i4 several 
fashions; it may be described as the instinct of Mature, and 
then it has reference to all living, creatm-es, or it may be 
described ay the jus commune created by m^n, and in that 
sense it corresponds with the jus gentium, or yet again, it 
may be described as that which is contained in the Mosaic 
Law and the Crqspel, or as that which is wquis^mum, or 
again, it may be used for that law wliich protects agreements, 
and in tliis sense it is equivalent to the Civil Law.^ 

Azo enlarges the scope of the possible sense of jus 
naturale, while in the last sentence he suggests an important 
distinction between the first meaning he has mentioned and 
the other forms—namely, that in the first sense it describes 
a physical or sensuous instinct; in the others it has to deal 
with the reason. It is impoi't'nt to observe this significant 
distinction between Natural Law, as something related to 
instinct, as in Ulpian’s definition, and Natural Law as related 
to Reason, as in the other forms of law mentioned by Azo. 


• • . Katura id o»t Deus, (juia facit 
onmia nasci. Uiide OvidiuB, * banc 
Deus eb melior litem uatura diremit.' 
E^t autem jus naturae {>or exctnf.biui, 
prolem proci'earc, quod c«t permis- 
sioui^v. procreatam educore, (juod est 
neceH»itati(3y coiapetitciue lioc jus com* 
munitcr ct animalibus brubis, jus 
naturale iiitelligo, non ipsum educa< 
tionis actuni) sed aniini pnecedcutcni 
auecbuni, quo animal inovetur . a<l 
educatiduui.’' 

^ Azo, ‘Summa Inst.,’ i. 2: “Jus 
autem naturale ])luribus inodis dicibur.^ 
Primus est ut dicatur a natura aniinaii 
mobus quodam iusbinebu natural pi*o> 
quo singula animalia ad olCquid 
faciendum inducuntur. Jus naturale 
est quod natq^'t^, ilr ost, ipse Deus docuit 
omnia animalia. . . . Dicitur enim 
quandoque jus nature, commune 


hominum industria &tatutum ; et ita 
Jus gentium i>ote8l dici jus naturale 
ui j. do re. di. singulorum. (Inst., ii. 
1. 11.) Item dicitur 5^*^ naturale, 
quod in lege Mosaica ^el in 
continctur ufe legitur m Decret. cov^. 
i. dis^inc. i. (Gratian, Dec. Diet., 1.) 
Itc] dicitur jus naturale emiuissb 
muL ut cam dicjtur lajisos minores 
secuuduin sequitatem restitui, u€ ff, 
de lun. 1. i. in prttib. (Dig,, ^09^9, 
1.) Est etiam jus natural^ quod 
tuetur pacta ut S. de pac. It 1. in prin. 
(Dig., ii. 11. 1) et in bac significa- 
tioue jus naturale potest 4ioi civilo* 
Prima autem de&uitio data est secun¬ 
dum motum seneualitatlB, alias autem 
assiguatss sunt secuiSdum modum 
rationis.” Cf. Aesursitts, GJoss on 
Inst.^ i. 2, “Jus Naturale.’& 



OHAP^ nij , m TffiEO]^. OF KATORAlj J^AW. ,31^ 

We should observe in this passage a phrase which is of great 
importance, the words which identify the jm naturaie with 
the law of Moses and of the Gospel. We shall have to 
consider this in connection with the Canon Law. In the 
meantii||e we may notice that the phrase is not isolated. 
Azo in archer work refers to the jus naturaie decalogi }. 

The formhl definitions of the’jus naturaie leave us in 
doubt whether the civilians »had arrived at any clear view 
as to the sense in which the phrase should be used; we may 
reasonably conclude that the ambiguity in the definitions of 
the ‘Cor^s Juris’ hampci’cd them so much as to make it 
difficult for them to come to any definite conclusion. The 
Canon Law presents in this respect a noticeable contrast with 
the Civil Law. The civilians cannot make up their minds to 
choose between the variouy senses in wliich the phrase might 
be used, while the canonists, as wc shall see, decided clearly 
and definitely in favour of a particular usage. But on the 
whole it seems true to .say that wliile the civilians hesitated 
to commit themselves in d<>finition to any one sense of 
the phrase, tlxey do very constantly mean by the oiaturale 
that body of moral pi-iuciples which is always and every¬ 
where recognised by men’s rea.son as binding—that is, they do 
coustantly use it in the sense in which it is sometimes used 
in the ‘Corpus Jui'is Civilis,’ and regularly in the Canon Law. 
With all their hesitation about definitions the civiliaixs as- 
.^jjlii^very* emphatically that the jus naturaie is immutable, 
and not to 1x6 overridden by any other system of la\^ It 
is a graver fault to be 'in error as to the Natural than as 
to the Civil Law; * no one cx^n be allow'ed to plead ignorance 
of»it.® Natural Law is not on the siiine level as other law's, 
in soifie .sense supreme, no* normally to be overridden 

^ Azo, ‘^umma Cod.,’ i. IS. 11. mizsum est igiiorarc jus uatui-alc, sicui 

* Irnoitus, ‘ De JEnuitale,’ 3 : “ Item ' dicitur do liberto qui vocavit patronuia 
plus est culpe naturaie jus ignorarc iu jus, nun Tenia edict! petita. Nam 
quam civile.” , etsi, pretendat iguurantiam naturji’is ^ 

“Roger, ‘Summa CoMoia;’ i. 14: juris, non subvenitur ei quin iifSiuat in 
‘Utem ignorgntia juris alia naturalis, edictum ut C. do iu jus vocandu, 1. ii.” 
«lia civlli^ lgnok>antia juris naturalis (Cod., ii. 2. 2.) 
nemijii lubTbnitur ; nam nemiiii, per- 
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by oiher laws,, not to be abrogated except in certain rare 
^cases.^ Tbe ptineiple^is well brought out by a p^sage in 
Hugolinus’ coUection of questions disputed among the jurists, 
in which he puts together the views of different lawyers on 
th^ question how far the emperor’s rescripts, obt^'ed con-, 
• Irary to the existing law,.were to be accepted im^he courts. 
We shall have to return to the discxission of this^jubject when 
We deal with the theory of tie authority of jthe ruler. In 
the meanwhile it is enough to observe that, while some jurist 
is represented as maintaining that imperial rescripts, unless 
they have beep ^pbtained by falsehood, override^ the Civil 
Law, he is also represented to have said that if these re¬ 
scripts are contrary to the Natural or the Divine Law, they 
are to be repudiated. The same principle is here said to have 
been held by Albcricus.® I’lacentiuus lays dowm a similar 
view in his work on the Institutes, in discussing the legis¬ 
lative pow^er of the emperor.® Azo also held that a rescript 
of the emperor which is contrary to Natural Law is void.^ 
It is clear from such passage.^, as these that the medimval 
civilians have carried on from the Institutes the conception 
that Natural Law represents the immutable principles by 
which the world is governed, principles apprehended by men 
but not controlled by them. The civilians have learned 


^ Bulgarus, ‘Commentaiy on Digoat,’ 
L. 17. 8: “Sanguinis, id est ^cog- 
nationia jura, quod uaturalia, nullo 
jure civili, ut emancii)atione, adoj>- 
tione,*'tolU posauut. Naturalem euim 
rationem ratio civilia currumpere non 
potest. . . . Sunt tamcn quiedam civilia 
jura, ut maxima et media capitis 
dimiuutio qun> etiam jura cognitionis 
tollunt.” 

“ Hugolinus, ‘ Dissensiones Domin- 
orum,’ 5: “Si vero resoripta non 
sint elicita, id est per subreption 
em obtenta vel impetrata, etiamsi 
eint juri civili vcl gentium eontra- 
ria,*‘^.Temtoriam exceptionem indul- 
gciitia, omniuo rata erunt, nec ideo 
refutanda. fi^ri^civili ideo dixi, uuia, 
si juri natlirali vel diving contraltix- 


erint, refutantur omnino. . . . Domin- 
us Albericus aliter distiqguit: utrum 
ex certa scientia imperator reacc^iigi 
de4it, an pen ignoranliam vel obreplji- 
onem^ ut, si ex certa scientia, valeant, 
nisi sunt juri naturali contraria.’J, 

“ Placentinus, ‘Summa Instituti- 
onum,’ i. 2: “PlaA«it inquam prutcipi 
ut jus constituat |jb( ut non m^Wa 
duminum slatuat vel naturam,’'^ 

‘Sum. Cod.,’ i. “Si 

tametf sit ^ (rescriptum) contra jus 
humanum : out est in lessiose alterius 
aut nun. Si est in Isesione alterius: si 
quidem liodatur iij eo, quod ei competit 
de jure! naCurali, nullum est: quia 
jura naiuralia dicuntur i^imutabilia ut 
Institut. de jure nalM penallt’’ ’ (loat.^ 
i. 2.^^1.) 
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from the ‘ uorpus Juris ’ the same conception as that held by 
the canonists. 

It must, however, be noticed carefully that these phrases do 
not by themselves furnish us with a complete or adequate ex- 
positioir^ the theory of Natural Law held by these civiliq|is. 
For whil^^ these sayings we have the statement of thei 
supreme anckimmufaible^characte^ of Natural Law, in other 
places we the jurists recognising very clearly that as 
a matter of fact there was much in the actual law and in 
existing institutions which was contrary to Natural Law, 
We have Just cited a passage from Bulg^rys, in which he 
asserts that 'tuitnndw rat io — i.c., in this caso, jura naiuralia — 
cannot be annulled by (livil Law, but we should now observe 
that the jura cogtuitumi'f, which belong to the jura natu~ 
ndia, are as a matter of fa^t abrogated by (-apitis dimLnutio} 
This is expressed in more general tenns in a treatise which 
may very probably be earlier than Bulgarus, in an appendix 
to ‘ Petri Exceptioncs Legum llomanoruni.’ ® 

The tiTith is that the niedicjval jurists, while they say that 
Natural Law is immutable, also maintain that certain rules or 
institutions of the Civil Law, which they recognise as legiti¬ 
mate, are in some sense contrary to Natural Law. It will 
1)0 well therefore to consider their theoj-ies of certain insti¬ 
tutions, and when we have done this, to ask how far these 
rei)re8ent_a coherent system of thought. 

1 p. 32. ^ pcrimit: vcluti jus coguationis natu- 

• ‘ Petri Exccptionuni* Leg. Horn./ ralo est, perimitur tamcn nyj^ima 

App. L 2: “ *Naturalia jura dvilif ratio capitis Uimiuutione : set hoc facit 
periiuere non potest': per se tantum ; malcfitium cum jure.” 
set aliquando alio^usteutnta presidio 



34 


CHAPTSE TY. 
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The mcdisevtil civilians, like some of the great jurists of the 
Digest and Institutes, are involved in what seems at first sight 
an inconsistency and a self-contradiction. At one moment 
they speak of the juK luiluralr a'^immutahh* and perpetual; 
at another they describe and absent to institutions which 
they say are contrary to the ju>t outtuntie, such as the in¬ 
stitutions of slavery and property. Some juri.sts of the 
Digest lay down very cloar]y''the jn-iiiciple that slavery is 
contrary to nature <ir natural law, wliile at the same 
time they accept the institution. It is tlie same with the 
mediaeval civilians, and indeed in general their views are 
directly taken from the ancient juri.sts. The author of the 
‘ Brachylogus ’ puts together the phrases of Florcntinus 
-and Ulpiaai, which assort that slavery is contrary to 
nature, and that by natural law all men werQ l>orn 
Irnc-Aus is quoted by Odofredus as cla.s.slug slavery amon^ 
those things in rcs 2 )ec-t of which the Civil Law ad(^ to 
or takes away from the juti apd there is an 


^ ‘ Braoliylftgus/ i. 3. 3 : “ 
autem ost jurU coiihtitutio, 

qua quits domitiio aliens contta nat* 
uiatn Kultjcitur. Jure enim uatural*. 
oinues hoDjineb liberi uaswliantur.*' 

- IrneriuH, ‘Glosses ou Dig. Vet.,* 
ih" ‘^sviffny* ‘GewcUiebte dea Pom., 
Ilecbts, &c.,’ note 49 to chap. xxtu. 
OilofreduB, i;it ‘ t. Digest,’ i. 1. 6 : 
“ Dude doDiiuus yr. lucerna 1*108 
super lege ista soripsit gLsam inter- 
linearem elegantiSsuniB verbis, et bene 


dioit ii»o; ista litei't? dicit, jut—Svlle 
est, quod uetjue a jure natj’ ali vel 
gontiu.ni in tutum reoeditq nec per 
omnia ei i!4rvit; cum ergo a jure 
aliquid odditur vel dotraBitur juri 
commuui; illud jus civile efficitur. 
Dicit glpsa iuterKnearis: additur vel 
detrahitur Juri commiStni, turn nova 
materia,ut tutela : tufli forma, ut 
sorvi^us : turn acquilas ut uiatrimon-' 
ium 1 ' turn iniquitas, ub dominiuK. et 
sic interlinearis gloaa denpiat quatuyr." 
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interesting discussion of the "subject in another ^ss on the 
Digest by the same jurist. liberty) he says, belongs to 
the Natural Law; it exists both in fact and by law. In 
fact, it is interfered with by force, in law by another law,— 
for thcJaw of nations is contrary to the law of nature#just 
as the Falcidia was contrary to the earlier law. The 

slave has^o doubt ^nuturaHs facidtaa, but he has not 
the faeult<i\ol doing whatever he wishes,, foj \m facvZtas 
is dependent upon the will of his lord.”^ Bulgarus, in a 
passage to which we shall have to recur, asserts that slaves 
are by J^tural Law free, and all men are eqfial.^ Placentinus 
quotes and comments upon the saying of Florentinus.* Hugo- 
linus describes freedom as the primitive condition of man.^ 
These quotations will suffice to make it clear that the 
jurists of the twelfth and thirteenth centuries take over 
from tlie ancient lawyers the theory that in some sense 
slavery is contrary to nature or Natural Law, and yet that 
it is an institution of the jits (jentium or of the jus civile, 

■ * Irnerius, ‘ Glosses on Digest. VeA’ Uibetur ’ (facifc) determinaoSbnem facul- - 
(cJ. E. Besta), Dig., i. 5. 4 : “ Liber- tatis.” 

tas V. uaturalis: Y. a jure uaturali - Bulgarus, ‘ Commentary on Dig.,’ 
introducta, sed quia in facto et jure L. 17. 22: “‘In personam servilezn 
hec facultas consistit, ideo factum ct nulla cadit obligatio.’ Jure quidem 
jus ei resistit. v. facultas. Y. duplex uaturali quo liber est, naturaliter obli. 

est heo uaturalis facultas: namet posse gatur.” L. 17. 32: “‘Quod attinet 

mihi largitur quasi de facto et licen- ad jus civile,’ &c. ^ervi pro nullis 
clam dat ^ro modo juris: dupliciter k^entur, quia nee civilia rouuera 
ergo excipitur: in eo guim quod facti gcruut, ncc alios obligant sibi, ncc se 

' est, facto, idest vi resistitur ei: in co aliis. Jure vero naturali qvtr omnes 

enim quod juris est non videlilir tacilc homines :vquales sunt et obligant et 
peAiissum quod vctituiu est nomina- obligantur.’’ 

tjpi. § 1. V. Contra naturam: Y. aliud •' Placentinus, ‘ Summa Inst.,’ i. 3 : 
jus alii contrarium, uti jus gentiulh “ Servitus est constitutio juris gen- 

juf9 naturali, leS: falcidia legi antique, ttum qua quis ... id est jus quoddam 
sed quod remanet ex priori una cum agentibus constitulum, quo quis do- 
postenoK in unum quasi coitus con- minio alieno subjicitur contra nat- 
jungitur. Hoc in corpore nil reperitui • urain, quipjje ine[)ecta nature omnes** 
contrarium.’’ Dig., i. 5. .5 : “ Et ser- sunt iwiualee, sed jure gentium sunt 
vorum § 1. V. in dominum nostrum: insequales.’’ 

Y. Per hoc differt liber ^erso. Servus ** Ij^ugolinus, ‘Summa on•'iSre# 
enim licet naturalem babet^acultatem Digests,’ i. 5: “£t quidem distin- 
non tamen* ha^t facultatem faciendi ^itur, quia alius %stlWtus primmvus, 
quid vAt oum servi facultas* pendet dicitur lilKrtas; alius secundus, et 
vP^bitrio dqmini: quod autilm ad- dicitur sSrvitus; alius tertius, et die- . 
•dit, • nisi: ijuod ta aut jur^ pro- itur liberliqiiiatisf’ ^ 
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We find tfeat is the contrast between the natural and the 
conventional order of society, illustrated by the institution 
of slavery, just as it is in the ancient lawyers and in the 
Christian Fathers., We must presently consider how far 
the «same thing is true in tlie case of these civilia^ with 
regard to the institution of private property. B/c before , 
doing this, it wdll be convenient to qonsider a bttle further 
the principle^ of the civilians With regard to^he position 
of the slave. As far as we can judge, these do not in any 
important point dej^art from the principles of the ancient 
law, but perhaps, they carry a little farther that j^endency 
to modify the condition of slavery which we find in the 
‘ Corpus Juris ’—at any rate, they resbitc some of the phrases 
which exhibit this tendency. 

The author of the ‘ Brachylogus,; Bulgarus, and Azo, all 
restate the principle of the jilk civile —that the slave has 
no jyerMytM} But Bulgarus points out that, under the jus 
naturale, the slave is under “obligations,” and others may 
be under “obligations” to hiny, and these obligations can 
be enforced under the Praetorian law. The slave cannot 
indeed sue or bo sued in civil cases, but he can both sue 
and be sued in criminal matters; he can proceed even against 
his master in such cases, and can appear against him to 
maintain his own liberty and in some other matters.^ 


1 ‘ BracbylogusJ’ i. 0. 2: “ServicnJji 
jure civili tiullaiu ]>orst)nam liabent: 
ideo niintias, qufc juris civilis Kunt, 
non coiitrahuut.” 

Bulgarus, ‘(Jomm. on Dig.,’ L. 17. 
107 : “ Sennis in civili causa iicc agere 
pote.'st IICC conveuiri.” 

Azo, ‘Sum. (Jod.,’ iv. 36: “Quiji. 
quantum ad jua illud (civile) servua 
pro mortuo halictur.” 

Bulgarus, ‘Comm, on Dig.,’ L. 17. 
22 : “ ‘ In jKsrBonam «ervilem nulla cadit 
obligatio.’ Jure quidem natural!, quo 
♦iliet'/'Bt, naturalitcr obligatur. Civili 
vero, quo ueque civis eat, neque civil- 
iter obligatur. ,yio'ainum nutem de 
peculio jure pnetiorio,ex suo oontracWi 
obligat, sicut ex delicta privaVia noxal- 


iter, cx (lublicis autem delibtiB natur- 
aliter et civiliter obnoxiue conatflSt^ 
itur.” L. 17.* 32 : “‘Quod attiiiet ' 
ad juB vivilc,’ etc. Servi pro nullis 
lialjcutur, quia nec civilia muifera 
gerunt, nec alius obl^ant sibi, nec se 
aiiiB. Jure vero natural!, quo oinues 
liominca snquales BuntSev obligantOet 
obligantur. Unde et alios domim et 
dominOB<,aluB jure prietorio oVligaut.” 

,L. 17. 107 : “VCum Borvo nullo actio 
est.’ In criiniuali et aceuWi et 
accusare poteel, quandoque etiam 
dominum. ^ Sed et 'pro libertate ad- 
versua dominum conaistHie poteat ; 
aicut et in aervitutem vindicSltri. Idem 
de poaapasione momenlanea e« aepul- 
ohro violato agit, et cum eo agiturt**- 
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When we turn to the subject of the limitation of^e’^rights 
of masters over their slaves, we find that in the main these 
jurists restate the position of the older law. Placentinus, 
for instance, sums up its most important provisions in one 
passagu founded on Inst., i. 8. The master could once ill-tyeat 
or kill His slave at his pleasure, now he may not do any of. 
these thin^without dcjinito cause, and even if he has cause, 
if he kills l?‘s slave, he wilf be punished as though 4ie had 
killed another man’s slave or a freeman, an(^ lie may not 
ill-treat him beyond reasonable measure. If he does this, 
the slav^ is to lie compulsorily sold.^ .Roger puts one 
point very clearly when, in commenting on a rescript 
of Constantine (C(xi., ix. 14), he exjJains that the master 
has the right to punish his slave, but if in doing so he 
wilfully kills him, he will be liable to a charge of homi¬ 
cide." Ajzo, commenting •on lust., i. 8, repeats the view of 
Placentinus and the Institutes,® and does the same when 
commenting on Cod., ix. 14, but with some modifications, 
and, as he says, differing from Placentinus on one point. 
The ma.ster, he says, Avho kills his slave Avitliout cause and 
wilfully, is liable to the same charge as though he had killed 
a freeman ; but if, he .says, the master punish him reasonably, 
then he is not liable to any punishment, and he adds that 

atnplius a<l dominum revcrtatur, sec 
aV eiuptorc pe^fiituS tractetur. £t 
iuterest domitiovutn, RCrvis juste 
ileprecantilms auxilium non dgncK{Ma»w 
duplici ratione, ut vcl modicum oc- 
cipinnt pi*etium, et ne eis jueta do- 
precautibuH, censura simili uegetur 
auxilium.” 

^ - lloger, * Summa Cod.,’ ix. 12 : 
*‘Post vim illicitam tractat de licita 
que adhibetur ad emcndationem ser- 
vorum Bive proquiii<{uorum hi correp^ 
tionis causa virgis aut loris aervum 
dominus afflixerit aut in vincula con* 
j|cerit. Servo mortuo nullum eptme^ 
in li!s Beu ractum p^icMfr; Bed si 
voluntatc ictus %]istji?^aut lapidia eum 
f/cciderit, hoiiiicidii crit obuoxius. ” 

® Azof'Sum. 8. 


* PlaccntinuB, ‘Sum. Inst.,’ i. 7 : 
“ Et quid^m potestaa domiuica juris 
'j(fMitiuin cst,^t olim in Hervos domini 
laiisaime competebat,^ poterant euim 
inqmue cos occidere, mult« fortius 
intollerabiliter verberare, at«>ui cticrci- 
tionem accepi^ Nou euim licet 
<Tomino sine causa justa in Rorvu*n 
Buvn Bicviref tfec ctiam causa inter* 
ccftbnfce supra modum. . . . Ergo si 
quis Vaciderit servum premium ita 
punietur per legem Olirneliam, ac 
Occident servum alienum, hominem ve 
liberum, sed Aquilia non tenebitur, 
quro domino et non contra dominum 
ex ordine cOmpetit. SlKl et si dominuB 
servum nftn Occident, sed* alios male 
tractaiaerit, eufc venundare h(y in casu 
banis conditionibua jubebiturf ut nec 
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PlacenliiiHs had stated a contrary opinion. This is not the 
case in Placentinus’ treatise on the Institutes just quoted, 
but it may be so in the treatise on the Code, or in some 
gloss; it would Ije interesting if indeed Placentinus had 
exjjresscd this view, but it seems impi'obable.! It i^impoit- 
wit to notice that Placentinus says that a maf^’ killing 
his slave without cause will be punished as th^agh he had 
killed 'a frceinan, and that Azo*' says the samer This seems 
to be stronger tlxan either Inst., i. S, or Cod., ix. 14. 

The mediaeval jurists again follow the Code in recognising 
the Churches as .places of sanctuary. Koger is cigar that a 
slave taking refuge in a church must be surrendered to his 
master, but only when the latter takes an oath that he will 
not punish him,^ while Azo holds that those who have fled 
from their niiisters to th(i church, in. order to escapt; excessive 
cruelty, are to be sold, and not re,st(».-ed to him.® 

With regard to the (jue.stion of the ordination of a slave, 
Azo reproduces the provisions of Novel 123. 17. Slaxes 
ordained with their master’s consent are free; if ordained 


^ Azo, ‘Kuni. Coil.,’ ix. 14 : “ Scion- 
dum est autem quod douihius oliin 
impuiie poterat occidci'c servum suuiii: 
Bed hodie distinguitur, an occidat ju.ita 
cauaa: ut lunc non tciiealur, ut 11'. de 
verborum obligatioiiib. 1. qui servum, 
et de logatia jirimo 1. ijuid ergo § si 
hterijs {Dig. xlv. '1. tui aiul xxx. 1. 63). 3) 
an sine causa: ct tunc aul volunlate 
.rtp.-' .aii^ ca.su .aut culpa. In ]iriii») casu 
teuctur, tanquam si liberum oeciilissct. 
In Bccuudo nullo nuxlo ut infra codem 
1. TUiica (Cod. ix. 14). Cbi autem 
verberibus et fame ipsum allligit: si 
id fierct moderate, impunitum cri^: 
licet Placentinus di.xcrit coutrarium. 
Si autem immoderate Hat: confugcrc 
potest seiTus lui statuais vel priesides, 
ut com)>ellal ur dotninus rcnderc ser- 
yum bonis cotiditionilius, id est no 
crev*Oatur in domini potostatem, uUt 
lustitut: vie iis qui sui vcl alieni juris 
sunt § ult. ” (IpS,. io 8). 

® Itoger, ‘Sum. Cod.,’ i. lOi: 
“ Christian! quidam sunt serti, quidam 


lilairi. Servi nullo modo debent sus- 
cijii, nisi i>roj)tcr domiui duritiam vcl 
iutollerabilem injuriam coufugeriut. 
ITac cauaa cessaute non sunt Buscipi- 
endi. >Sct si inopinatc in ecclesia 
invent! fuerint, mox ab yconoinis et 
aliis clericia dominis sunt reddendi, 
Sacramento taineii prc.4tito quod 
nullam patiantur injuriam a domffiiS' 
propter banc ott'ensam. Si vero etiam * 
hac caucione pricstita uoluerint ad 
dominiim redirc, tuanu mox inj«.cta 
n'voccntur, ct si con,tigerit cunfltgi in 
ii,).sa coiicertatione, dominus nullam 
jienam pacietur.” * ' ®. 

* Azo, ‘Sum. Cod.,’ i. 12:./The 
slave who flics to a church ais^ to be 
^delivered up tl( lus master. “Ethoc, 
si servus coufugerit ad dbclcsiam 
jiropter delictum suum: alioquin, si 
]iro|)tcr sfcvitiam domiui, compellitur 
douiiiius vendere ipsum' bonis con- 
ditionibus, id est, ne amidius rever- 
tatur ip potestate domini.” ' 
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without the knowledge of the master he can within one year 
prov'e that the man is his slave, and reclaim him.^ With 
regard to the reception of slaves into monasteries, Azo 
summarises the provisions of Nov. 5, 2. If any unlcnown 
man enter a monastery, he is not to receive the habit ^or 
tlii’ee yca*s, and if within that tiivie his master appears and 
proves tliat^lu! is his slave, oi' <Tilscriptl)is, or eoloniLs, and 
that he has ^‘iod to the niofiastery to escape his work, or 
because he had committed some theft or othei^crime, he is' 
to be restored to his master, on an oath that he will not 
punish him. But if after three years Mejias received the 
liabit, no 2laim is to bo entertained." 

It i-emains to notice some statements by these juri.sts on 
the position of tlie <tKCrlpf'din>^, and the distinction they 
draw bt;tween Ids positicyi and that of tlic slave. Irncrius, 
commenting on FloreiiLiniJ.s’ detinition of slavery in Digest,- 
i. o. 4, says that the HKcripiUiu’i is not subject to the domin¬ 
ion of anof-hei- man, but is the .sla\’(', of the c.state {rflchii)? 
Placentiuus is mon' explicit, and says that in his judg- 
mc.'iit the ayerlpf i/inn is lihPr, although he is .sc/wf.*! glchc.^ 
And Azo is even more dogmatic, and maintains that the 
(iHcriidit'iVH is r<'ally free {fihrr), although he is bound by 


’ Azii, ‘Sum. Cod.,’ i. 3. 1-1: “Servi 
.lutcui Ki fiaiit cli'i-icl scicutibus ct 
uon c‘oiitr#dici‘ntibu.s doiuiiiin, liberi 
: «i aujlom ignoraiitibus, licet 
domiiio iutra auiium*fortuii.im ser- 
vilcm probaie, ct. suuiii ^servum 
ret^pere.’’ Cf. Nov. 123. 17. 

- Azo, ‘ Sum. Cod.,’ i. 3. 1(5 : 
‘•Nunc autem fle mou.achi.s . . . ki 
aul^u iucogi*!t.iiirt Hit, per tre.i anims 
habitum ei non prinstct, sed experi- 
nientv<4 et probationcm vit^e ipsius 
accipiat: si quidem i*tra fiieiiuiuni 
reuerit* aliquis dicen» cum Bervuiu 
Buum esae, vel admeriptitium, vel col- 
onum, et ideo ad jnonasterium veniKHC, 
ut culturam agrorun/A efUxgcret, vel 
propter furta, et alia delieta monaa- 
teriuin,iutra«afc, eaque fuorint appro- 
b%]ta, domino suo reddatur cu^ rebus. 


(|Uii' iu ruouaHtcrium dusisse probetur : 
ut timicii jiriiiK quidem juh jurandum 
acjjipiat a domino «uo, quod niliil 
patiatur. Si autem iutra triclinium 
ncnui cx jiriodictin pci-soniK inquiet- 
averit eum, i-t transacto tricnn.^THSlien- 
dcrit KC probatum Mgumeno id est 
Abbati, dot ei sclicma ct nullus ei 
po.-loa ])ro fortuiia sit molcstus donee 
taimm in inonasterio degot.” 

* ^ lrueriu.s. ‘ Oii*sse.^ on the lligCBt 
VotuK ’ (ed. E. llcsta,', i. .‘5. 1, ^ 3: “ v. 
Manu capian(.ur : Y. aacrijititia cuim 
condicio non ckL ea qua quis aliontt" 
subjicilur domiuio, ,sed globe .sen-us 
intelligitur, non prim-ipalitcr peiKonc.” 

Blaccntinurt, ‘ Sum. Ijjrt.,'-i. 3? 
“ Aacriptitius qu^qinycSaijudieio lilMir 
i&t, licet sit servuK glebio.” 
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medisBvijl' civilians, it is extremely interesting to find that 
they waver between these two traditions. Some of them 
simply repeat the general legal doctrine that property is an 
institution of natural law; others dogmatically assert the 
potristic theory; while others again seem to hesitate between 
the two views. 

We begin with some references to the subject i’ll those works 
which arc either earlier than the school of Bologna, or at least 
independent of it. Conrat and Fitting have published a gloss 
on the lu-stitutes which they consider to be entirely inde¬ 
pendent of Bolo^a ; a passage in this speaks of things 
which arc {uajnired by the civil law oj- by the natural law.^ 
Fitting has published a little work which ho considers to 
belong to the cloA onth century, and to he of North Frankish 
origin, consisting of definitions of legal ternus. This explains 
posscKfiio in the terms of Dig(‘st, xli. 2. I, and then adds 
that, it is either natural or civil.’"' Another treatise, the ‘ l)e 
Natura Actionuni,’ sj)caks of the uccio in revo to which a 
man has the right, wdio has dommium by civil or natural 
law;® and it is interesting (o notice tliat the author has 
misquoted the pus,sage in tlie Digest whicli he is citing— 
un]e.ss indeed his text was dilfcrent, for Paulus, in this 
pas.sage in the Digest, speaks of those who have dominimn 
by the law of nations or by civil law'. Fitting"* has sug¬ 
gested tliat Placcutinus is coiTccting this treatise, when in 
his W'ork ‘De Vai'ietato Actionuiu ’ he states that dominium 
‘not belong to the Ju.-< iiafwmlr; ^ we sliall recur to thL 
jjresently. TJie ‘ Brachylogus ’ entnnerates six methods by 
wdiich men accpiire doini'ni.a under Natural Law; clearly 

* ‘ Cologne GIosb on the Institutes ’: inaistit. Posaessio nWturalis oiv- 
“Oum Buperius sit locutu.s de rebu.- ilis detenlio eat.” 

que Jure civili vel nuturali aibpiir- ^ ‘ l)e Natura AetiojjUia,’ 63: 
untur.” Fitting has shown that there “Accionuuj in rem alie utilea, alie 
is very strong cvide.noe that the autlior directe. Directe, que doBvino coin- 
of this is Gualcausus ot Pavia. See pctuul, ut in Dig.: ‘In rem aocio ei 
his ‘ Die Institutionen Olossen des coinpetit qui jure civili vel natural! 
Gualca'b..- ■; ’ doniiniuin ‘iiubet .’" Of, Dig. vi 1. 23. 

'•* ‘ Li>)cllus'.le li erbis Lcgalibus,’ .54; ■* H. Fitting, ‘Juristisohe Sohriften, 

“ Possessio dicitur quasi positio sudis, &c.,’ p. D8, note 6. '■ o 

quia naturaliter tenctur 'ah eo qui ei °>Dacentinus, ‘De Var. Act.,’j. i.8. 
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the author of the treatise had no doubt that the imatitution 
of private property belonged to it.^ 

When we turn to the great jurists connected with Bologna, 
we find that they are divided—some definitely taking one 
vicM% while others hold the opposite one, while some speak 
in terms which are a little difiicult. to intei’prct. 

Imeiius, in a gloss on the Digest, lays dowm the principle 
that there is no private property by nature;" white in 
another gloss he says that j)rivate i)roporty is dflo of those 
institutions which illustrate the meaning of the saying that 
by the cjvil law something may be added tevor taken from 
the jns <:<ynf^nunc, and that in the case *of property this 
had Tjeen done by iniqnitnn? These statements seem very 
clear and une(iuivocal. Private pi-operty is a conventional, 
not a natural, institution; .and Irneiius seems to mean that 
it is the result of some vteious disposition, as Seneca and 
the Fathers had held. We should indeed bo inclined to 


suspect the infiuemee of the patristic tradition. In the 
‘ Summa Codicis,’ which Professor Fitting asci’ibes to 
Inierius, we find, howeviU', a dfftcront view. In one passage 
the author speaks of the beginnings of imiuraliH jti/ria 
dominium, and gives an account of the origin of property 


by “occupation,” “accession,” 
ii. 1, or Digest, xli. 1; and a 
there is a natural as well 

^ ‘ Bracliyloguf,’ ii. 2 : “ Sjicciali 
iMtcm jure doininia roruA ((uturuiilur 
jure uaturali aut jui'e civili. .Jure 
ualurali quaeruntur ilomiiiia rcrum sex 
mudis : occupationt^ iuventione, siwci- 
ficatinne, contiibutione, accessioue, tra- 
ditione^ * * 

® Irnerius, ‘ Glosses on the Dig. Vet.’ 
(ed. BeBn|),«i. 1.6:“ v. dis(iiict|ji Y. 
natura enim nichil privatu&t.” 

“ Ii-uoriA, ‘Glosses on Dig. Vet.’ 
(in Savigny, ‘ Geschichtc des Rom. 
Rechts, Ac.,’ vol. iv. p. 38,7, Ac.) 
Dig., i. 1. 6. *0dofredu8%n his L. : 
“,Unde domiilas yr. lucema juris super 
lege istsa sA-ipsit glosam interlingjirem 
elegantiuimis verhis, et bene dixit 


“ translation,” as in Institutes, 
little farther on he says that 
as uncivil possession.* In a 

ipse: ista litcra dicit, jus civile est, 
quod iieque a jure uaturali vcl , 
tium in totum recedit, nee per omnia 
ei servit: cum ergo a jure aUquid 
addilur vel detrahitur juri couimuni, 
* illud jus civile ellicitur. Dicit glosa 
intqflinearis: additur vel detrahitur 
juri comuiuni, turn nova materia, ut 
tutela : turn forma ut servitus : turn 
j^'quitas, ut matrimoiiiuni, turn ini- 
quitas ut dominium, et sic interliuenris 
glosa denotat qualuor.” 

■* Irnerius, ‘Summa Cod.,’vii. 23. 1 : 
“Nunc possessionis ratioy*Ki>sereiida 
eat. Kt quia neqA u.t^icapio Deque 
lon^ prasscriptio sine possessiouc cou- 
tingit, ideo*igitur in medio de ]k>s- 
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coliocti&n of the “ Distinctiones ” of the oldest glossators, 
it is said that possession may be understood in two wAys— 
either as civil, which is a matter of law; or as natural, which 
is a matter (•■arparis nelfacti. Natural possession is described 
in terms suggested by the dolinition of Paulus (Digest, xl. 1. 
2, 1) as “quasi pedum positio scu assessio”—that is, in tenns 
of physical occupation.^ 

TSie jurists of the latter part of the twelfth century present 
very conflicting opinions. We have a report of the opinion 
of Joannes Bassianus, in which ho is represented as having 
held that thoso.things which are still common property have 
continued und(>r the primeval natural law, by which all things 
woi’e common.® Placentimis, i)i his treatise ‘De Variotate 
Actionum,’ says cxj)]icit]y that by the ;juf< iinUmde all 
thi)igs arc common, and tlnn-e in no jnivate property;® and 
in his Summa on the Institnk*s he says that property in 
things is aecjiiired by the juK ciril.e or the jan QMtfium, but 
not by the wilvridi-, by which all things are common.^ 


(session, .-ipponit, cum ct iiaUinilis juris 
duminimn ab a)iiirclicii6iouc orif.pueiu 
traxit. ... 10 . Alias .1(110111 ikikscssIo 
a te inciiiit, ali.is ab alio priurc pos¬ 
sessore ill Ic traiisfertur, cum et jms- 
sessio tvibua moiiis tila Bc(|uiiatur: 
aut cuim occuimtioiic, aut acccssione, 
aut translatioiie. 1‘cr occupatioiicm 
vacuam seu cpie a iiciiiine ib'.inetur 
acijuiris possessionem : t[Uo ciisii a to 
.'■ 7 - iiiit. ct omiiinn, sive nullius fuit 
sivc alicnam viu'iintem occupas. t!um 
ciiiui i|Uoc 1 nullius cst iiiilura posses¬ 
sionem oeciipas, etiani (ct) ex oa causa 
tibi (lominiiim .acipiirit ur; cum cuim jus- 
tam c.ausam possiileudi babes, )ir,e suo 
jios.si(]es, ut in feris liestiis (el,) bipillis 
in litore inveutis. . . . 20. In summa 
e-st naturalis poasc.ssio, est ct civilis.,” 

’ ‘Antiiiui-ssimoriim (ilossatorum 1 li.s- 
tinctioiics.’ Ixxv, : “ l'o,s.se.?.sioniini du¬ 
plex cst rati.): ant cniiu civilis cat 
(juic jVt.;' diciliir, aut naturalis qua.- 
cor))oris viil JacUnuiiicupatur. lit iiui- 
dein possessio naturalis cat ijuasi p'Adum 
positio ecu assessio, ut culn corpus cor- 


ixiri iiicumbit vcl assidet, quod interpre- 
tationo civilis juris latius porrigitur.” 

■ .loaniies Ilassinuus (cited in edition 
of ‘CorjiuH Juris,' Antwerp, 1675, which 
coutaiiia the gluss of Accursius), Inst., 
ii. 1. .6 : ‘“I’ublicus’; Cujus rospectu 
veni sit opinio Jisiu, iiain cominunia 
sunt rcliota sub suo jure naturali 
l.rimirvo, ijiio omnia cra.)t coinmunia.” 

1 owe tilts piiRsagfi to Note 137 in 
F. Maitland'a translation of a part'of 
Oierhe’s ‘ Das Deutsche Genossen- 
schafLsreebt.’ 1 

" riacentinus, De Varietate Act¬ 
ionum,’ i. 47: “Competit autem in 
rein actio ei qui hoihinium ai^quisivit 
jure civili, vcl gentium, non jure 
uatir-ali: iieinpe eo jurcncfunia sunt 
comniuIlia,'' nulla privata. ” 

Flacentinus, ‘SummS Tnstituti- 
onum,’ ii. 1 : “Hucusque de rerum 
divisione, nunc •-autem de acquirendo 
ipsarum Verum domfuio disseramus. 
Adquifuntur omnia rSrum dominia 
non jure natural!^ quo omnia siint 
coiLmunia, sed jure civili et gentium.” 
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On the other hand, in the ‘Summa Codicis’ attrilaqted to 
Roger we find that the author definitely holds that a man 
may have property in some particular thing by the jv^ 
iMtwole, while another may have property in the S 4 ime 
thing by the jw (jeni 'nim or the jiM civile, and he take# 
the well - known example of the picture from Digest, xli. 1, 
and Instit., ii. 1; the owner of th*o material on which the 
picture is painted may claim by the jnn naturole, while* the 
painter may claiii\ by jiM (jtnU 'nut)- or tlie ju.^civile, and 

each has his appropriate method of procedure: the former 
has the (.u;fio nUlin, the latter the acliv <ln‘c£la} 

The treatilVcnt of this subject by A^o is somewhat 
difficult, and it is specially complicated by the fact that 
while, as we h.ive seen, he distinguishes between the jus 
(jeuUum and the ju-s o)tifnrfile, ho also, as we have 
pointed out, holds that the phrase Jus nulurule may Ix) used 
in several sens(>s: it may be tletim-d as something quite 
distinct fi’om the ju.s (jentimn, but it may also in one 
sense be identified with it, and, in another sense still, it 
may be identified Avith the. Mosaic Law and tlio Gospel.- 
In one passage of his ' Summa Institutionum ’ he ,says 
dogmatically that it is not hy the jus lutl'urule, but by the 
jus gentiuvi or civile, that we obtain propert 3 ’’: this is the 
more noti(^eable owing to tlui fact that the passage of the 
Institutes pn which he is (;o:rnnent^ng saj'^s ex])Mfissly that 
men become the; owinn-s of some things by the jus naturale 
<fiU)d sicul dixivius o.j'pellalur jus gentium:^ Azo eviden ^’3 

’ Roger, ‘Summa Coilicis,’ iii. 21 : - Roe p. .‘iO. 

“Direota (accio) ei (jampetit (lui ilnin- •* Azo, ‘Summa Instit.,' ii. 1. 20: 
iuu.s 1st jure gentium, vnl jure oivili: «“Suporcst ut videamus de adquisi- 
jure goa#ium uif iflvontimie, oooupn- tion^ duminii verurn. Adijuiruntur 

tione, &c.—jure civili ut usucapiune. autom dominia rerum nun jure 

Si autem#(ipminus sit jure naqo'ali, naturali, sod gentium vel civili. 

taineu cum alius sit dufiiinus jure qjviii multis mudis, ut usucapione. 

gentium vfl civili, habet utilem, ut ... (!omiuodius cst .autem a vetus- 

dicitur de eo qui pinxit tabulniu : liore inoipeio, id e.st a natui-ali, quod 

earn dominus tabubc rem.anet dominus dicitur gentium, quod cum ijiso geuere 

jure naturali, is^ui piuxit elb dominus liumalio rerum natura projlbyj. . . . 

juje gentium.* Domino jure naturali Jure, igitur goutiiitu .•fomiiiia ad- 

datur utilik, doniSuto jure geuyum quiruntur nobis multis modis.” 

datur •directa.” 




■d4,€ #^E<)Ry'; ,.df ■ ‘Rom^n' ; i^wySeS;--: -, tria®"'!.' 

•;, toeaiM in the strictest sense we do not ohtain property 
!'',|by the natural law, but oiily in that sense in which the 
natural law may be identified with the law of nations! It 
! is in this sense no doubt that a little farther on in the . same 
■passage Azo follows the Institutes in speaking of property 
by traditio as belonging to the jus naturale.^ His theory is 
again set out in a passage of his ‘ Summa Codicis,’ when he 
defifies the nature of possession, and says that it is nfiaturaiis, 
but not untier that jus natu/rale which belongs to all animals, 
for the irrational animals cannot have the desiie for posses¬ 
sion.® On theoother hand, in his ‘ Summa Institutionum ’ he 
' quotes the sentence of Hermogenianus in Dig.v i. 1. 6, which 
speaks of dmninia distmeta as having Ijeen introduced by 
the jus geuthim, but adds that he does not mean to say 
that dominia were first brought into existence by the jus 
gentium, for according to the Old Testament some things 
are mine, some things thine, and theft was prohibited.® 
In another place he says that theft is forbidden by the 
jus imturale,* and again that it is prohibited by the jus 
naturaZe deccdogi,^ and yet jnce more, defining the nature 


* Azo, ‘ Summa Inetit.,’ ii. 1. : 

"Acquiritur etiam nobis dominium de 
jure natural! per traditionem.” 

® Azo, ‘Summa Oodicis,’ vii. 32. 1 : 
“Est aulem poBsessio, corporalis rei 
deteiitio, corporia et animi, item juris 
adminiculo concurreute. . . . Item 
dicitur posaeasio, dotentio: quia 
naturaliter tonetur ab eo, qui inaiatit 
ei. Est eiiim appellate poaaeaaio (ut 
ait Labeo) pedum quasi positio, ut ff. 
codem. 1. i. in prinoipio (Ilig., xli.- 
2. Ij. ... 4. Hcec talis poaaeasiu puam 
quia corpore auo, vel oculia, ct animi 
alTectu adipiaeitur, naturalia eat ut ff. 
eodem 1. i. in prinoipio (Dig., xj!, 
2 . 1) id est de jure uaturali, quod 
gentium appellatur. Non dice de jure 
naiurali omnium auimnllum, ut Inatit. 
de rertifc. ^divisio, § per traditionem 
(Inatit., ii. 'i. 4t’;. Nam irratipnalia 
aiiimalia af!ec.tum poaaidendi Ubere 
non posaunt.” 


* Azo, ' Summa Inatit.,’ i. 2. 6:, 
“ Item ex hoc jure gentium introductad 
aunt bella . . . dominia diatinota,^ 
scilicet, dirccta ab utilibua et e eoU’^' 
verso. Non dico, quod dominia aint 
inventa de jure gentiumade novo : quia 
et veteri Teatamezto aliquid erat 
meum, aliquid tuum: unde et prz- 
hibe.'i>atur fieri furtum, et prtneipie- 
batur ne rotineat mercedem meroenarii 
aui.” 

* Azo, 'Summa Inatit;,’ ivl' 1: 
“Licet enira furtdin natunuli jure 
prohibitum sit.” 

* Azo, ‘Summa Cod.,’i,h ,18. 11: , 

“ Item et si putat sibi lioere impune 
occidere, vel furtum comfnittere, vet. 
rapinam, vel adulterium; quae ttiam 
jure uaturali deualogi prohibita sunt... 
Nam nih&ominua ten'hbitur furti ez 
illo apeeiali delicto, quod jure uatur^ ’ 
prolnbitum eat.” , 



of theft, he siys that it is contrary to the ^tts fot 

the Diviiie authority warns us not to do to others what 
we should not wish them to do to us, and the Decalogue 
forbids us to steal.^ The statement that theft is forbidden 
by the jua natm-alc is no doubt taken from Paulus in 
Dig., xlvii. 2. 1, repeated in Inst., iv. 1. 1, but Azo here 
identifies the jus naturale j^with* the Decalogue, and we 
must understand him under the terms of this identification. 
Another passage is intei’esting, as illustrating thfe conception 
that one form at least of property has been created for the; 
public convenience, but is contrary to natt^ralis eequitaa:^' 
what exactlyiAzo meant by this pJirase it*is difficult to say. 

If we attempt to sum up his position, wo should incline to 
say that it is governed by the tradition of the Fathers, and 
possibly of the canon lawyers, to this extent, that he recog¬ 
nises that in some sense prK'ate property is not an institution 
of Natural Law; but we must bear in mind that Azo held 
that the^ phrase “jus mitwrule” could be used in many 
senses. He holds that jnivate property does not belong to 
the jus nouturede, if you unIJerstand this in the sense of . 
Ulpian’s definition—that is, as describing the instincts which 
men have in common w^tli the other animals; but it does 
belong to the jus natunde as identified with the Decalogue, 
and Azo seems to mean that in this sense it may be prior 
to the jus^ gentium? 


e ^ Aao, ‘Summa Cod-V vi. 2. 1 : 
“ Eat autem furtum fraudulusi^ con- 
trect^lo rei alienii] mubilm corporalis, 
qute fit invito domino, animo lucraudi, 
Boilftet gratia rei tol possoHsionis, vel 
usuB, ^od etifitirjure uaturali pro¬ 
hibitum eat, ut ff. eod. 1. i. § ult. 
(Dig,, xlm 2. 1) et Instit. de^oblig. 
quai ex adicto nan. § i*-imo (Inat., 
iv. 1. 1).« Nam et diviua teettatur 
authmitaa, quod tibi non vis, alter! 
ne feceria. Item Ijoc est unum de 
pneceptie-decalegi. Furtuli ne facias. 
■ . . 7. Quod jure natural! prdiibitum 
rft, ponitiy in dcifinitioue ad majorem 
comptobationeia ipmub.’! 


® Azo, ‘Summa Cod.,’ vii. 26. i • 
“Est aulem iuducta usuuapio bono 
publico id est, utilitate publica, contra 
a'quitalem uatiAalcm, sicut et ser- 
vitutes. ” 

*^t is possible that the ambiguities 
in the position of these civilians are in 
I)art due to the difficulties as to the 
relation of “ dominium directum ” and 
dominium utile. ” Cf. upon the sub¬ 
ject a very interesting and careful 
study by Professor Meynial: “ Notes 
sur Ua formation do la tV'jrie du 
Doinaine Divisd du^dic au xiv® si^e 
dans les Komanistes,” in ‘ Melanges 
Fitting,’ 1996. 
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It is clear that the civilian of the twelfth ci^ntury were 
divided upon the subject of the “natural” character of 
private property, some being governed by the formal tradi¬ 
tion of the corpm juris, others being much influenced by 
the . philosophical and patristic conceptions. It is interesting 
to observe that Hugolinus, who does not fumisli us with any 
direct statement upon the' subject, does suggest an explana¬ 
tion *of the origin of some methods of acquiring private 
property, in'terms which remind us of the Stoic and Patristic 
doctrine. He lays down the general principle that it is 
contrary to natural equity that any man should l)e enriched 
at his neighbour’s* expense, and, he continues, it '<ould seem to 
be contrary to this principle that a prescription of three years 
is enough to transfer property from one man to another. He 
argues that there is hero no real linconsistency, for while the 
general principle is indeed in accordance with natural equity, 
the rule of prescription has been introduced by civil equity, 
lest the ownership of things should he uneortain.i The con¬ 
trast between the natural and the civil equity certainly 
suggests the Stoic and Patrisfic distinction between the con¬ 
ditions appropriate to the state of innocence and the state 
of vice. Accursius says that some maintain that private 
property belongs to the jus ualnrulc, for the divine law 
says, thou shalt not steal, and that when it is said that by 
the jus mUmtlc all things are common, we should under¬ 
stand this to mean that all things are to bo .shared with 
<«4bers. He replies that when God ga^^e Moses the com* 
mand against stealing, the jus ^'eniium was alreadj^ in 
existence.^ 

’ Hugolinus,‘Summa’of the Di^t, certo.” c 

Preface: “Naturaliter equidem a;qu- “ Accursius, ‘Gloss on Dig., i, 1. 6, 
urn est, neminem cum alterius jaetura “Doimnin distincta”: “Immo et se- 
locupletari: cui contrurium videtu^ cundutu juK na. sunt distai£ta; quia 
quod prscscriptione brevis etiam tern- secundum jus divinum aliqqid erat 
poris, scilicet usucapionis, id est tri- proprium, dicitur enim j ‘ Furtum non 
ennio, res aliena fit tua. Sed non est facies.’ . . . si dicatur: omnia 
contra ;^]|>nmum enim dictum est sec- sunt commania jure natu. expone i. 
undumnat9Klemtquitatem,secuiulum communicanda. Sed nsspon, etiam 
autem ex civili oxjuitate introdu&um tunc quando hscc pHeoeptq,divina dil- 
est, ne dominia rerum (Lssent in in- bant-hr Moj'si^ deo, erat jus gen^um," 
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It seems, then, to be clear that the mediaeval civilians 
account for the existence of institutions which are contrary 
to the Natural Law by the tacit or expressed assumption of 
a difference between the priinaeval or natural state of human 
life and the actual conditions. They do not, indeed, draw oyt 
these conceptions in the same explicit way as the Canonists, 
with whom we shall presenUy deal; they do not reproduce 
in explicit terms the theoVics M the Stoics and the Chiastian 
Fathers; but it would seem to bo evident that^they assume 
that the Natural Law was appropriate to a natural or primi¬ 
tive condition which, in some sense at ledfet, is also an ideal 
condition, w’ljile the actual customs and iaws of men have 
to be accommodated to other and less perfect conditions,' 
The Natural Law repi j'sents the supreme moral principles of 
human life, it roj>reseuts tiius an immutable ideal, but in the 
world a.s it is, men Ixiiiif' *vhat they arc, it is impossible in 
all respects at onct; to conform to this. The actual institution 
and laws of human society arc not in themselves always 
ideally perfect, liut are justitiable in so far as they may tend 
to check and correct, men’.s ^•ic'.s. 



CHAPTfelE' VI. 


THE THEORY OF THE JUS CIVILE AND CUSTOM. 

< 

We can now i'e.silme our consideration of the theory of law, 
its nature and origin. In the first chapter of this volume we 
have made the attempt to draw out the theory of law in 
relation to the principles of Equity and Justice, and we have 
seen that the civilians of the twelfth and thirteenth centuries 
regard all actual law as the application to particular times 
and circumstances of principles which are not created by 
human will or power, but to which rather the will of men 
must submit. In consideringethe theory of natural law, we 
have seen that, in spite of the fact that the civilians are not 
always clear or consistent in their conception of this, it 
is yet tiTic to say that they do constantly tend to think of 
thte natural law as representing the immutable principles of 
right by which the world is governed, and to which human 
law must conform. That is, the theory of the (jmlians with 
r^ard to natural law represents in other terms the sama 
geneml principles as these which aro' embodied in their theory 
of the relations cf law to justice and ccquitas. * 

We can therefore now turn to the theory of *tiie Civil L&w, 
the positive law of any onj State, to the theory of its^Srigin 
and the source of its authority. This will compel us to in¬ 
quire first into the relations, of law and tfustom, and i^^ndly 
into the na<-”rc of political authority—that is, to Examine 
the theory of the relation of the people and the ruler. 

Before doing this, howCJver, we must stop |OT*a . moment 
to deal with the meaning and usq.'-of the temi Jefcln these 



iSwr^A^ They sometimes use the word in the tunica! 
sense of the definition of Gaius—that is, as the decree of the 
' Boman populus ; ^ sometimes they use it to describe the 
written law, as distinguished from the raiwritten mos or 
conmettido ; sometimes they use it in the most general sense 
for any law written or unwritten. In one of the works 
which is independent of ^the ^school of Bologna, we have a 
statement which treats lex as a branch of jus, and distin¬ 
guishes it from uios, but neglects the distinction between 
the lex of the Roman popuhis and the constitutio of the 
Roman emperor.- Placentinus, in a passage^ which we have 
already quoted, described lex as the exprdhsion of jus;^ in 
another pas.sago ho says that w'e may understand l&e in 
the broadest sense as meaning anything that men read; in 
a narrovror sense in the terms of the definition of Papinian; 
while in the strictest sonse'ira is the decree of the populus* 
Azo has set out the various senses in which the word lex 
may be used in an important pa.ssage. Lex, he says, is 
sometimes used in a stricter, .sometimes in a broader ^sense. 
Strictly, it denotes the statiiyiim of the Roman p>opuXus, 
made with the proper formalities; in a larger sense the. 
word denotes any ratimudtilc statuium — this' is what is 
meant by the saying that Itx is a sacred command, ordering 
what is hmicstum and forbidding what is the opposite of 
this; in tjjic larger sense the constitution of the»prince and 
the edictumtara parts of lex* 

^ Obius, Inst. i. 2-7. qu% Icgitur, jus est eignificatura, sicque 

‘ ’ liibellus de Verbis Legoiibus,’ i. : jus et lex ita so babent ut argumeutum 
“3m generale nuiqfin est, inde dictum et argumentatio.^ 
quia justum; Jex autem juris eat * ^ Placentinus, ‘ Summa Inst.,’ i. 2: 

speciesatt a legendovocataquia scripta. ** Qrueraliter lex dicitur quidquid 
Jus vero' omne legibus constat et legitur, minus late quicquid de jus- 
moribus. ^ Ijbx est prinej^um ^nsti- titia sancitur, secundum banc signifi- 
tutio pro Utilitate oommum conscripts; qationem in S', definitur, lex est 
mos autbnf est antique consuetudo de commune prteceptum, etc. (Dig. i. 3.1), 
moribus taota, sive lex non scripta.” in arctissima siguificatione lex populi 
C{. Isidoie, Et^olo|ieB, v. 2'8{id 8. censura appellatur, quee hie definitur.” 

* Plaoeotinus, ‘Summa Cist.,’ i. 1: *'.4so,^SummaC^diciB,’i. 14; ‘‘Lex 

"J^Uis de julititia at jure tractsntur aute^ ponitur quandoque stricte, 
merito le^ appellantur . . .,ergo quandoque large. Stricte est cum 
jus airt signifioatam, lex, ut oAitio ponitur pro'statute populi Bomani: 
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We can now turn to the origin of Civil Law. The 
mediseval jurists, both of the civil and of the canon law, 
recognise very clearly that custom always has, or at least 
that it formerly had, the force of law. Azo uses a phrase 
which puts the principle in its broadest terms. Custom, he 
says, creates, abrogates, and interprets law.^ Not all the 
civilians would have agreed tqp this statement without quali¬ 
fication, but they would all have agreed to it with regard to 
the past. All the civilians with whom we are dealing, from 
the earliest to the latest, whether of the school of Bologna or 
outside of it, held that, under certain conditions, custom either 
always did posseiS, or had once possessed, the iefee of law. 

The author of ‘Petri Exceptionos’ says that what is 
approved by long usage has no less authority than the 
written ]aw\“ The Prague fragment quotes the saying of 
Ulpian (Digest, i. 3. 33), that long custom is wont to be 
recognised as jus and Ic.r.* The author of the ‘ Brachylogus ’ 
speaks of that body of law which use approves; while he 
adds,^citing the Code, that this law is not of such weight 
as that it can overcome reascf'i or law (i.e., written law).* A 
gloss on the ‘ Brachylogus ’ develops the matter somewhat 
further, and says that, according to Cicero, that is to be 
reckoned as the law of custom which the will of all has 


et hoc est qi^ 9 d dicitur, lex est quod 
populus lintuanuB seuatorio luagistnitu 
iuterrogantc, veluti consule couatitu- 
ebat (lust., i. 2. 4)... ct quantum ad 
sententiam licet alia sint verba, eadem 
est ilia definitio, qua dicitur, ‘ Lex est 
commune prseceptum; virorum pruden- 
tium consultum, delictorum, qua: sponte * 
vcl ignoraiitia Hunt vel contrabuntur 
coercitio, communis reipublicae sponsio,’ 
ul if. de legi, et senatus c. 1. 1. (Dig., 
i. 3. 1). Quandoque ponitur large ppi 
Omni rationabili statuto; undo et dici¬ 
tur, lex est sanctio sancta, jubens 
honestu, prohibeus contraria. Et ita 
est regula justoru'u et injusioru'n, ut 
dicitur in translatione Qroeca, i^t ff. 
e. 1. 2 (Dig., i, 3. 2). Constitutio 
vere ptincipie, et edictum, legis 


partes sunt, ut lex largo modo inteUi- 
gatur.” I 

’ Azo, ‘ Summa_ Csdicis,’ viii. 63. 6 : 
"Et quidcdi videtur quod consuetude 
sit c<',nditrix legis, abrogatrix et inter- 
pretatrix.” c 

2 ‘Petri Exoeptipnes Leg. Bom.,’ iv.' 
3 : “ Ea enim, ut in Digestis loqvfitur, 
longi temporis uiii °approbe^ia, non 
habet miuorem auctoritatem, quam 
lex B’ripta.” 

’ ‘ Fragnlentum Pragense, ii. 

* ‘Brachylogus,’ i. 2. 12q “El non 
Ecripto jus venit quod usus compro- 
bavit, qam consuotudinis ususque long- 
(Bvi non le^is est auctofitas, verum non 
adeo siii valitura mornSnto, ut i^t 
rationem vincat aut'iegem.^ Of. Oo4,. 
Tiii;'52. (58.) 
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approved witboat axiy formal promulgation ; and that while 
St Augustine rightly says that truth is greater than custom, 
yet when truth and custom agree nothing has greater 
authority.* Irnerius, in a gloss, speaks of the threefold 
nature of jus — that which is established by law (lex), by 
custom, and by the necessity of nature.® And in another 
gloss, while asserting that nowadays when the people have 
transferred their authority to the emperor their disuso’does 
not abrogate law, he still maintains that in farmer times, 
when the pooiile had the power of making laws, these 
were abrogated by the tacit consent of all.® • In his ‘Summa 
Codicis ’ he deals with the matter very fulfy, and brings out 
very clearly the important point that it is not only the custom 
of the Homan people, but that of any city which has the force 
of law—subject, of course, 4o the written law of the Empire; 
and he urges that as the principles of the written law are 
to bo drawn out to meet similar cases which may not be 
directly provided for, the same is to be done with the un¬ 
written law of custom. Only in regard to unwritten as 
well as the written laws we j^iust consider the principles of 
justice and equity on 'which alone they can be founded. 
Custom is the be.st iiiterpi’cter of laws, for by custom also 
laws themselves are abrogated.^ 


* ‘ Gloss on Brachylogos,’ i. 6. 2 : 
" Consuetudisis. Secundum Tulliuiu 
consuetudinis juiS esse pu^tur id, quod 
*.’oluntate omnium, sine lege, voluntas 
comprobaverit. Item consuetadinis 
jus 6at quod aut Icviter a nutura 
traotum aluit et n^jus fe<!it usus, ut 
reli^onem vel si quid oorum qmo 
ante disimus, a *natura profeetum 
majus factum propter consuetudinem 
videmus, ayt quod in morem vetustas 
Tulgi approbations perduxit. August¬ 
inus, frusfra iuquit, qui ratione vin- 
ouutur, consuetudinem nobis obiiciuut, 
quasi consuetudo major sit yeritate. 
Hoc plane verum est; qAia ratio et 
vfritas consitetudini prasxwneilda est: 
s^ cum annsuetfidinis veritos ^Ifra- 
gatur) nihil oportet firmius retinefl.” 


** Irnerius, ‘Gloss on^Dig.,’ i. 3. 40 
(in SfAigny, ‘ Gescliiclite des Kdmisohen 
Keelits,’ vol. iv. eliap. xxviL note 49): 
“ Quod constituitur tuni lege, turn 
moribus, turn et naturio necessitas 
iuduxeiit, triplex jus esse constat.” 

’ Irnerius, ‘ Gloss on Digest,’ i. 3. 
32 (in Savigny, ‘ Gescliicbte des Rom- 
iscl\^n Kechts,’ vol. iv. chap, xxvii. note 
49): “ Loquitur hico lex secundum 
sua tempora, quibus populus habebat 
]|otostatcm condendi leges, ideo tac^^ 
consensu omnium [icr consuetudinem 
abrogalsintur. Sed quia hodie potostas 
translate est in imi>craturcm, nihil 
facelet desuetudo j|opuli.” 

* lirnerius, ‘Sumtna C<Mlicis,’ viii. 48. 
1: “Nunc dc jure non scripto edis- 
serendum eiit. Quern ad modum jus 
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V Another esiposition of the matter ia* given by Aio ui a- 
passage in his work on the Code, from which we have, 
already quoted some words. He begins by inquiring what 
is conmdvdo, and answers by saying that it is jua wyii 
ccriiytum, a body of unwritten law, made by the long custom 
of the people. How then, he inquires, are we to recognise 
it? and he gives’these te8ts-(>-the first, that it is received 
without contradiction; the second, that no complaint about 
it will be i^ieived in the law courts; the third, that the law 
courts have, after discussion and consideration, decided that 
this is the custom. Finally, he asks, what is the authority 
of custom ? and answers that by custom laws are established, 
abrogated, and intei’preted.^ 

It is clear, then, that these civilians all recognised that 
custom once had the force of lajw, but the passages which 

’ Bcriptum aucluritate popuU Romani causa acu equitaa qum cunsuetudinem 
. nitiiur, imo ejus cui a populo hoc iuducat insjacieuda est. Consuetudo 

' permissum est, ita jus nun scriptum ctiam optima leguin interpres est, nec 
rebus ipsis ct factis eodein judicio non per consuetuclinein quoque leges 
declar^tur: nihil enim interest, |>op- ipse abrogantur.” 
ulus suffragio voluntatem suam de-i ' Azo, ‘Suinma Codicis,’viii. S3. I; 
clarat, an ipsis negotiis cutidie ex “ Videainus ergo quid sit consuetudo, 
usu et cousuetudiue hoc ostendat. et unde dicatur. Et quidem consue- 
Diutumi enim mores consensu uten- tudo est jus non scriptum, moribus 
tium comproiiati pro lege ser- populi diuturnis inductum, at Jnstitut. 
vantur. Set in hoc didcrunt, quod de jur. u<at. § constat. (Inst. i. 2. 3) 
jus scriptum nisi ciritatis Romani ... B. Ex quibus dignusoitur esse 
non admittitur, jus autcm consuetud- inducta ? Et quidam qx tribus prm- 
inai'ium non solum urbis Romm sed cipuc. Frimura eat, quia sic est 
etiam cujusvis oppidi recquendum est, obtciitum sine contradictione. Seem)-,*' 
dum tamen juri scripto non obviet. dem„ quia libelli quierimoniarum de 
Et quemadmoilum jura scripta ad re tali non recipiebantur. T^ium, 
similia producenda ..unt, ita et jura si cum contraiUceretur non esse oon- 
consuetudinaria ad exemplum traheuda suetudincm, repn'djata contradictione 
sunt, et tam jus commune ({uam judicatum est etset oonsu^udinem. 
speciale ex consuetudine constitui po- 6. Quanta est consuetudimiT, auo- 
test, dum tamen illud diligenter in- toritfts 1 Et quidem videtur quod- 
tnetur, ue mali mores imitentur, consuetudo sit couditrix I^is, abro; 
Item no illud quod erroro et non gatrix, et interpretatrix, u4 ff. de leg. • 
ratione inductum est, recipiatur. Et et senalus consulter, 1. de quibuii, 
similiter non ratione(m) aut lege(m) § ultimo, et 1. nqpi imperator (Dig.'i. .... 
vincere sciendum qst. Et siebt i)j jure 3. 31 et t.8) et Inst. <de -jitf. naiun 
scripto equitas cf justitia premitj enda § ex nsn scripto (Ins.t,, d, 1. .13^’ 
est, ita in jure non scripto semper * 



we. imye quoted will have indicate that there'was among., 
them a difference of opinion on the question, whether 
custom still and always had this force. We shall best 
consider tjiis question by proceeding to examine the 
theories of the civilians with respect to the source «f 
political authority.! 

* For a very admirable and detailed ’ feasor Siegfried Brie, ' Die Delire vom 
diacusaiou of* the theories of the civil- Gewolmheitsrecht,’ Erster Th^, pp.,' 
ians with regard to cnstom, cf. Pro- 90-127. 



CHAPTER 'VIL 


THE SOU,RCE OF POLITICAL AUTHORITY. 

In order to consider the theory of the civilians as to the 
source of the authority of law, and the place of custom in 
making law, we arc compelled to extend the scope of our 
inquiry, and to ask what they thought as to the source or 
original fountain of political authority. We have to ask, 
first, witli whom it was that originally there lay the power 
of making laws,—who were the original sources of political 
authep-ity; and neit, who was the actual lawgiver, the actual 
holder of political authority, i 

The great jurists of the Digo.st recognised one, and only 
one, source of political authority in the empire, that is, 
the Roman people, and the emperors themselves, as late as 
Justinian, acknowledged tliis as the true theory.^ We want 
now to iTtquirc what was the position taken tjp by the 
mediaeval civilians down to the middle, of tile thirteenth 
century with respect to this theory, and the conclusion^" 
which they derive from it with regard to the natui;e of 
political authority. These jurists restate the,^ theoiy of the 
corplib! juris, but they do not merely restate it, they also 
di.scuss with some care tUe bearing of the theory ^ the 
political conditions of their own time. ^ t 

— We may find a convenient'starting-point for our discussion 
by noticing a definition of the universitas and its functions 
.which we find in the^ little treatise,,.‘De Aiquitate,’ which 
Prof. Firilng C'las edited,',and has ai^ribed to In^rius. It 

_ . o ^ 

* Cf. Digest,!. 3. 32. ^Oaius, lust., and Dig.i i. 4, f. Cod'., i. 14.. 4. 
i. 1. 7. Life., i. 2. 2. Diff.. i. 3. 1 Codf. L 17. 7. 
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is the function of the tmiversitaa, that is, of the populua, 
says the author of this treatise, to care for the- individual 
men who compose it, as for those who are its members, and 
hence it comes that it makes law, and interprets and expounds 
the law when made, since it is by the law that men a«e 
taught what they should do and what they should not do.^ 
We may compare with this a gloss of Irnorius on Papinian’s 
definition of lex, in which Irnorius treats the papvZns as 
being identical with the respuUim, and says that the p(^mlu8 
commands in virtue of the authority of the uninersitas, and 
undertakes obligations in the name of its individual members.® 
We may again compare with this an interesting phrase in 
that treatise on the fiftieth Iniok of the Digest which 
Savigny identified as the work of Bulgarus, The author is 
commenting on a saying «f Paul us, in which it is laid do\ra 
that individuals are not ifllowed to perform those actions 
which belong to the public duty of the magistmte, lest this 
should prove the cause of disorder, and he explains this by 
saying that judicial authority has been established lost in¬ 
dividuals should make laws for themselves; this power is 
reserved to the unieertsiMM, that is, the populm, or to him 
who represents (ohfi.nrf. ricem) the unimreiUiK, as the magis¬ 
trate docs.® It is interesting to observe that we have here 
not only a statement of the supreme authority of the popuVm, 
but also^of the doctrine that all, magisterial ^authority is 
representative, '^hesc passages present a clear exposition 

^ Irnerius, ‘ De iEquitate,’2 Uni- mitUt et spondet.” 

Veritas, id est populus, hoc habet ’ Bulg.arus, ‘ Commentary on Digest,’ 
officium, singulii^ Hcilicet liomiurhus L. 177, 176: ‘*‘Non cat singulis con- 
quasi membria ^^ovidero. Hinc de-* cedendum, quod per magiatratum 
Bcendik' hoc ut legem condat, conditam p4>lice i>o.ssit fieri, nc occasio sit 
interpretetur et aperiat, quoniam lege majoris tumultus faciendi.’ Vigor 
prefinitumquod uuusqu^que sCqui vcl judicinrius ideo cat in medio con- 
quid defeat declinare,” •stitutus ne singuli jus sibi ^igjit. 

® Imerius, ‘ Qlosses on Digestum Non eniiu competit singulis, quod 
Vetus’ (ed, E. Besta), Dig., i. 8. 1: pcssimum cat tantum uuiversitati, rel 
“‘Iiex est-’ y. reljjublica^Y.s. populi, ei qui obtinet vieem universitiitis, jd . 
quod ununi et idem est re ipsa, sccun- esljl populi, qua%s est^^m^istratim : 
^um divert inspectiones h^ nomiim alioejuin contingereT ' olHS&SfJ" 'maJliWe^ 
recipit: fmpulull univereitatis jyre pre- tumultus." 
ci{dt, idem singulorum nominI pro- 
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pf the principle that the legislative authority of society is 
'founded • upon the natural relation between a society ^d 
• its members, and that if this authority is intrusted to any 
particular person it is in virtue of some representative, 
character in him. 

These general conceptions find a concrete exemplification 
in the position of the Roman people, and of the Roman 
emperor upon whom the Roman people have conferred their 
authority. In the ‘ Summa Codicis,’ which Professor Fitting 
has edited and attributed to Irnerius, wo find a phrase an¬ 
alogous in its gcperal conception to that wliich we have just^ 
quoted from the ‘‘De .lEquitate,’ with regard the relation 
of the universilas or to its members, but the 

phrase also transfers this principle to the case of the Roman 
'State. The authority to make laws belongs, the author says, 
to the Roman people, and to the ‘jirince to whom the people 
have given this authority, for it is the duty of the people 
or the prince to care for the individuals, as those who are 
members and children of the State.^ The Roman emperor 
exercises the legislative authopty in virtue of the fact that 
the Roman people has given him authority; his action is that 
of a representative, or, as Placentinus, in a pas.sage setting 
out the source of legislative afithoiity, calls him, a vicar.® 

We need not multiply citations to prove that the mediaeval 
civilians, with whom we ,are dealing, have all accepted from 
the co't'jms jnri'i the principle that the authority of the 
Roman emperor is derived from the grant of the Roman 
people. They not only i-epeat the phrases of the Diges^ or 
( 

' Irnerius,‘Summa Codicis,’i. 14. 3: ^ lex eicut cneteno ^uris partes, son 
“ In condendis logibus ajieetandum eat, pluraliter, sed siugufarfcer detdgnatur, 
a quo el quomodo condi debeant. Is forte ideo quia populus ab initiK com- 
quidem auctoritatem Icgis condeudm munem potestatem habuit, et postea 
habetqui potcstatemprecipieudi habet. ab codem intplures ti'ausfft^ est, in 
tsjMipulus Romanus, ille immo cuK princi]>eH, eonsules, pnetore^ impera- 
a populo hoc permisBum est; principes tores. Frincipis placitum est ipiperudu 
enim hanc facultatcm habent. Kam sanctiu, quio per excellentiam vocatW' 
-populo seu prinuipi hoc officipm im- canstituVio,^uod emm prifi'eipi placuit ’ 
ijp,provid^^nt legis halpt vigorem, id esl^yioem, ham- 
ut iiliis propriis seu uiembris.” cum Imperator propfip sit vioarius ajiPi. 

‘ Placentinus, ‘ Summu Instituti- censijiia licet non sit lex,. iSgis luftnt ’ 
ODum,’ i. 2: ‘'<^ua!g potest quare vigorem.” i ■ 




Code, but it is dear that they accept these as the foundation ? 
of thei* theory of political authority. <! 

It is interesting to observe that Azo at least has explicitly 
applied this theory of the derivation of all authority from the 
people to the case of the Senate, while the jurists of the Dig^ 
can only be said to imply such a view. Both Gains and 
Pomponius certainly seem to sflggest that the legislative 
authority of the Senate rested upon the tacit if not expressed 
authority and consent of the whole people, bi^ they do not', 
directly say this.* Azo uses some authority which drew out,; ^ 
the derivation of the authority of the Senatp from the people,; 
' in explicit tejms, and relates how, when •the people became -, 
very numerous, it was difficult to summon them for the pur¬ 
pose of making laws, and so the people elected one hundred 
senators, that they might take counsel on behalf of the people 
{vice 'pop%di), and ordered‘that whatever they should decree 
should have the force of law." 

Wc must now go a step further, and consider the theory of 
these jurists as to certain questions that arise out of these 
principles. The ancient lawj>-ers, while stating that the people 
hod conferred all their autho*rity upon the emperor, do not ; 
expressly say whetlicr, in doing this, they had renounced 
altogether their own authority, or whether they could possibly 
still exercise this either by direct legislation or by the force 
of custom. It is true that Justinian at least in«one passage 
of the Code speaks of the emperor as being actually the sole 
legislator,® and that Constantine in the Code says that custom 


cannot prevail against fe.w,* but how far these phrases repre¬ 
sent the general judgment of the ancient jiirists is uncertain. 

• * f 

^ See voL 66-68. tenigmata aolvero et omuibuB aperire 

JSo, ‘ Summa Codicie,’ i. 16 : idAncus eese videbitur niKi is, cui soli 
“ Dictum est supra de legibus, quse Icgis latorem esse conccssum eat. 

populo j^ejusque interv*ntu flebant: Explosis ita<iue hujusmodi ridiculosis 
sed qui^auoto populo in immenaum, •anibiguitatibua tarn conditor*,i{>*'^ 
difficile ccepit esae convenire ad legem interpres legum solus imperator juste 


cundendapa, ideo elegit populua centum 
eenatores, ut^psi vice pojuili'conauler- 
entUTi etqpiquid statuerenl^ lex esset, 
■•t Inst, de jur^ scripto § senatus-con- 

eultuia.5.*^(Ih«t., i. 2 . 6)i » 

**.0od«.4.-.44. 12 j “ Vel quis tegum 


oxistimabitur." 

* Co^., viii. 52, (53.) 2 j “ Consuet- 
ud^»i8 ususque ' 

auctoritaa est, verum non lisque adeS* 
Bui valiturarmomento, ut aut rationem 
vincat aut lege^. ” 
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' This is just the point on which our medisBTal civilians differed 
or were doubtful: there wpre those who maintained that the 
people had in such a sense transferred their authority to 
the emperor, that they could not resume it, and that even 
the custom of the people had lost its authority in making and 
unmaking law, while others were inclined to hold that the 
people retained something *of their old power, or at least the 
right* of resuming it. On the one side we find, along with 
others whose^ names we cannot recover, Ir-ncrius, in a gloss, 
Placentinus, and Eoger, and on the other side Bulgarus, 
Joannnes Bassiaipis, Azo, and Hugolinua, and their vdew again 
seems to have been supported by others whose names are 
: unknown. 

In one of the glosses of Irnerius on the Digest, which 
Savigny published, we have a comment on the saying of 
Julianus that custom has the fotce of law, makes and un¬ 
makes law (Dig. i. 3. 32). Irnerius urges that this was once 
true, but that the statement belonged to the time when the 
people had the power of making laws, but nowadays, when 
this power has been transferred to the emperor, the custom 
of the people can no longer abrogate law.^ Placentinus 
is even more emphatic in his assertion of the view that 
the people have wholly parted wdth their authority. He 
describes “our law” as written and unwritten, but the 
latter, he says, cannot abrogate the former, for the people 
have transferred tljcir authority to the prince sund have re¬ 
served none to themselves, and he explains away the phrase ^ 
of Julianus by saying that this only means that unwritten 
laws are abrogated by other unwritten laws—that is, one 
custom by another.^ The judgment of Roger^ u» his cofb- 
mentary on the Code, is*'equally clear. He says ittdeed 

' Irnerius, ‘Glass, on Wg.,’ i. 3. 32 faoeret. clesuetudo populi." ^ 

‘ Gcschielitc <lo» Romischen ^ Placentinus, ‘ Summa Snstituti- 

fiechts,' vol. iv., chap, xxvii., note onuun,’ i. 2: “Jus autem“nostrum, 
49); “ Loquitur hicc lex secundum aliud scriptuin, aliud non soriptum: 
sua tempera, quibus populus hal)eljat non scriptum dicitcir, quod moribas 
pote|t;at«m condemlj leges, idc6 taeito conlinetur,*\uoribuB in(i’unni Homanft 
;rJonseh»4 ^ommum per consuetudinem iutroduefts et longsavis, id est merq- 
abrogabantur. Sed quia liodie potestas oriam excedentibus : ® sed jss tamen 
translata est dn impratorem, nihil istud'-jura scripte non abrogat.ttt C. 



CHAP, vn.] TfiB 80TOCB OP POLITICAL AUTHOKITY. 61 

plainly that the legislative authority of tW people prec’^ed 
that of the emperor, and that it^^was from them that the 
emperor had received his authority; but this only brings out 
more clearly the fact that he maintains that “now ” only the 
emperor and the man to whom the emperor has granted 
authority can make laws.^ 

We might liave supposed from *the confident tone of these 
statements that this was the only view generally citrrent 
among the civilians in the twelfth and thirtegjith centuries. 
When, however, we examine tlie literature more carefully 
we discover that some of them hold another tradition. The 
collection of ^“Dissensiones” of the great lawyers con¬ 
tained in the ‘Codex Chisianus’ includes a very elaborate 
discussion of the relations of Custom and Ijaw, and of the 
effect upon tlie authority of Custom of the terms under 
which the people created *1116 emperor. Some writers are 
mentioned as maintaining that no custom can override the 
written law, and this for the special reason that the prince is 
now the sole legislator, while some are mentioned as ma^tain- 
ing that only a universal custom which is approved by the 
prince can override written law. But on the other hand 
there are cited the views of some who maintained that 
cither generally, or in certain cases, custom still prevailed 
against law. Some are cited as maintaining that customs 
which ar£ contrary to law are to, be observed* when they 
are of such’ a nature that they could bo confirmed by an 


de long, consuet. (Cod., viii. 62. ((i3. )2). 
Nau» populuB in principem transfor- 
endo communom ^otestatem, nullam 
Bibf reservayit^ er^o potestateni leges 
Bcripte|§ condradi, interpretaiidi, et 
abrugandi. Nee ubstat (]uo<l in fT. de 
jure (Dig.,,i. 3. 32) dieitur, legea rnori- 
buB Bbr(%ari, sic enitn uitelligo leges 
non Bcri{)tas contrariis legibuB non 
scriptiB, id est moribuB, tolli. . . . liex 
est quod populus Kniversus c^nstitue- 
bat, ap Bi dicei^t: hodie conslituit 
qpc destituift ” * 

‘ Rogei^ ,‘SuAma Codicis,’ ^ 12: 
“ Idao pritnum poauit de legibus |uam 


constitutiunibuB, quia primum condite 
fuerunt leges a populo quam ab iui- 
peratoro, cum cRclum sit quod populus 
transtulit ei et in eum potestatem 
ouyiem : sic ergo iiiB]icxit ad originem 
IwtiuB quam ad dignitatem. ... In 
condendis legibus inspicitur qua de 
^ausa sint condende, qua in 
condende, et qualiter sint condende,” 
in qua vi et potestate siut condende. 
Causa: veluti si novum negotium 
emurgat, quod U(^ sit j^ege deoia^m; 
quam olim populus ^bul't‘'potestatem 
vel cui popvj^us concedebat, nimc solus 
imperator vel cunmperator concedit." 
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agroement or eontract, for custom is nothing but a tacit 
contract, but not otherw||e. Others again are said to holdJ 
that a written law which has been ratified by custom cannot 
, be abrogated by custom, but if the written law has not been 
ratified, then custom can in some cases render the law void. 
Others again held that a good custom can abrogate law, but 
not a bad one. More impoitant, however, is the opinion of 
thos^ who maintained that, while the custom of the people, 
which has g*x)wn up through their ignorance of the law, 
cannot override the law, that custom wdiich the people have 
deliberately adopted in contradiction to the law does amend 
it; and again, tlfe view that wliilo a merelv local custom 
. cannot override tlie law, the universal custom of the people 
of the whole empire does this.^ It is clear that the civilians 


* BissenBiuncH Dominorum, ‘CodiciB 
Chiskni Collectio,’ 46 : “Ditferunt. 
Quidam dicunt quinl nulla conauet- 
ndo juri contravia, sive sit generalia 
*ive sit apecialis, abrogat vcl derogat 
legi Btfiiptco, arg. Dig. (xlvii. 1:1. 3. 
6) et iiuc dicunt maxime ea ratione, 
quia solius principis est hodie coudere 
legem intelligeudam its et solius 
est ejue, hodie legem iutelligerc. 
Dicuut legem vero scriptam juri con- 
trariam consuetudincm abrogaie et sic, 
ubt invenitur, ,';uusuetudiuem tullere ; 
nam est lex scripta et ejusmuiii lex 
non Bcriptam tollit. Sed quod dicitur: 
‘aut legem tollit aut rationem’ ut 
Cod. (viii. 52. (53.) 2, respondent: con- 
suetudo non tollit legem scriptam cum 
ratione, ut Cod. (vi. S. 22 § fin.) veluti 
quuin res viro commodata est et earn 
uxor surripuit, non teneatur uxor |iirti 
actione, scilicet ne. aliqua causa sediti- 
onis oriatur. Plac. Alii autem dicunt, 
j(^nn.»;ietudinem juri contrariam deniotp 
eervari debere, quio paeto expresso po¬ 
test confirmari; nihil enim aliud est 
consuetude quam taciturn pactum ut 
Big. ' ^i. 3. 35). liScuut ergo? in^hoc 
■‘‘casu cdrStKillclmem non vincere legem, 
in quo pactum expressuo; non admitti- 
tur; 'veluti ut partus non matris sod 


]>atrL< sequatur conditionem ; nec con¬ 
suetude ut pote taciturn pactum observ- 
atur AI. (Albericus). Item argument- 
urn pro hoc est in Cod. (iv. 32. 26) et 
Cod. (v. ■ 20). Sed respondent quod - 
exj>ressim hoc cavetur in lege. Alii, 
autem distinguunt, on cunsuetudo juri 
contraria sit geueralis, vel specMis: 
ut, si sit gencralis, quo ab Omni populo 
imperii observstur iudistincte, et per 
earn scripta lex abrogatur, et dicunt, 
senatum posse hodie condere legem et 
ahriigare. Si vero cunsuetudo specialis 
sit, puta alicujus munitfpii vel civi- 
latis, distiiigtiuut, si sit communi 
consensu utentium comprobata, quod... 
putes)-. adparere, si tails consuetude sit, 
aiiquandu cuntradicto judicio qpnfir- 
mata; alias vero non viucit sed vindtor. 
Nec obstat, quod tn'Big. (xlvii. 2. 8i 6) ■, 
dicitur quia scripta jirinoipajjjk ' 
contrariam municipii legem latsan'^''' 
fuisse- intelligitur. Item ^jrantetttkm 
illam, qu£o prima facie videW muloere 
aures audientium, scilicet, nec coAsuet- 
udo juri contraria eo casu admittatur, ) 
in quo pactum expyessum contira legtn ' 
valot, dictiut omuino * reprobaadain., 
Quum etiim cousuetudo Jhnnee tenqati ; 
etiom infames et fiiri08a«,(,%t omues ^ 
omnlno et qui pacisci Aou 




who are referr^ to, unfortimately only occasionally by namb,^ 
were gjaatly divided; that while ^ere yrere some who held 
that the Roman people had completely transferred their 
authority to the emperor, there were others who maintained 
that the Roman people had always reserved to themselvofe 
the authority which they had exercised through their custom. 

In the woi'ks of Azo, and specially of Hugolinus, we find 
these positions drawn out more completely, and the coflclu-- 
sions which might be founded on them more ex^citly stated,. 
Azo discusses the question of the force of custom in comment¬ 
ing on that rescript of Constantine vrliicli we^liave just cited. 
What, he ask^ is the authority of custom ? It makes, it 
abrogates, and it interprets law, and he cites Dig., i. 3. 32, 33 ' 
and Inst., i. 2. 9. There are however, he adds, certain persons • 
who maintain that the true# principle nowadays is represented 
by the phrase in Con.stantiflo’s rescript, and that all power 
has now been tramsferred by the people to the prince; or 
again such persons maintain tliat the principle of Dig., i. 8. 32, 

constat, ipsat^i non esse taciturn pact- piopulus sciens utatur contra fegem, 
urn, nam si esset, obligaret cos, ut Dig. tollitur lex ; si vero ignorans, non 

(xix. 2. 14) et Dig. (xlvi. 8.) et Dig. *tolliiur, quia magis errare creditur. 

(xxxiii. 6. 8, 2) Arg. contra, Dig. (xxiv. Sed secundum hoc mclioris conditiunis 

3. 2) Ib. (Joannes Bnssiauus). Alii sunt dcliuqucntos, quam innocentes. 

dicunt, generulem dumtaxat consuet- Sed quare geueralis olracrvatur, ubiquo 

udinem, et earn solam quam priuceps siHicialis, saltern in co loco, ubi non 

patitur, vincere legem. Indices, quum est iiiducta, non est ob^ervauda. Re- 

judicaut, neqaase habent parere legis spouddht, quia generalis princeps est 

auctori, id est, ]^rincipi jnagis, quam auctor, unde parere necesso est. 

^auctoTi specialis consuetudinis et pop- Sijecialis autem consuetudinis auc- 

ulo cujusque dvitatis vel munigipii. torem esse populos cujusque civitatis 

Alii djpunt vero, si lex scripta sit ad- seu municipii, oui parere nemo dc 

probata consuetiidine, tunc non posse jure adstringitu^, et hoe probat Al. 

vinef consuetttdine j^sin autem nondum *(Albericus). Sed quajritur si homines 
erat adj^bata dlnsuetudine arg. pacti. divejsarum provinciarum qusc diversas 
quod consensu solo oontrahitur, con- habent consuetudines, sub uno eo- 

trano dissen^u diasolvitur, si statusn sit demque judice litigant, utram oarum 

in finibusgacti: si ultra esset proccssum jgdex, qui judicaudum suscepit, oi 

non solo consensu dissolvitur; si statum debeat ? Respondeo earn, quas potior 

sit in fluibus, rescinditur. Sic de lege, et utilior videtur; debet cnim judicare 

quum sit consuetudineadprobat^, quasi secundum quod melius ei visum fuerit. 

duplici w^o'munita, .^i dicunt Seeuadufti Aldri.'^Idricumjl.”^^ ,Qf. 

^consuetudinelto. bonam vincertf legem, Aooursius, Gloss on Cod., viu. ozrtss.), 

«aUt» eoj^etuSmem non vmcere “Aut legem,’;sand Gloss on Dig., L 8. 

' isgem, AIR autem dicunt, quo* si 82, “Abrogentur.” 
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only applied to the case of customary laws, which could 
overridden by custom, or to the authority of a general custom 
which had the sanction of the prince. We must, he adds, be 
careful to consider whether a law which is opposed to a 
wustom, followed or preceded it; in the former case, the law 
will override the custom, in the latter the custom will over¬ 
ride the law.^ The discussion is very much on the same lines 
as that of the ‘ Codex Chisianus,’ but it is fairly clear that Azo 
himself lool^s upon the custom of the Roman people as still 
possessing the force of law. His meaning in this passage 
finds its best comment in another passage of his work on the 
Code, in which lies discusses the nature of law, and the persons 
by whom law can be made. He mentions first the emperor, 
who is to make law' with the advice of the procures acwri 
pidatii, and of the Senate; then, the Pnetorian Prefect, and 
those persons to whom the eiftperor gives this authority; 
finally, he adds, perliaps even to-day the Roman people can 
make law', foi' though its authority has been transferred or 
conq^eded to the emperor, this does not mean that the people 
has wholly abdicated it: once before, the people transferred 
their authority, but afterwards they resumed it.® 

* Azo, ‘ Summa Codicis,’ viii. 5S. 6, jus loci, qua; legem non abrogat, etiam 
Bub., Qua; ait loiiga conauetudo; ai ex cerla acienlia ait inducta; licet in 
“ Quanta est consuetudiiiis aucturitaa 1 eo loco servctur, ut ff. com. prie. 1. 
Et quidem y-detur quod conauetudo venditor § ai conatat (Dig., viii. 4. 
sit conditrix legia, abrogatrix, tfc inter- 13, 1). Sed contra vw^tur ut ff. de 
pretatrix, ut tf. de leg. et aenatua cona. sepul. viol, b iii., § divus (Dig., xlvii. 

1. de quibua, § ultimo, et 1. uam im- 12. 3, &). Sed diatingue, utrum le^ 
perator (Dig., i. 3. 32 et 38) et Inat., aeqvatur couauetudiui, cui ipaa eat 
de jur. nat. § ex non actripto (Inst., i. coutraria, an prasccdat. Si lex«sequa- 

2. 0). Sed quidam' dicuut quod ilia; tur, quia posterior eat, derogat consue- 
leges untiqiia: sunt, bodic contra, ut j. tudini, qutc prfcceasit: alloquin'- legi 
eo. 1. consuetudinia (Cod., viii. 52'-(&3.) conauetudo derogat ;^uiai le^ consue- 
2). Uia cuim legibus traiislata crat tudinem prohil>eret admith, ut in 
omnia potestaa in principem. Vel ibi usuris habemus. Si vero per errorem 

, loquitur de eo, quod civitas aibi con- inducts esaet: nec in eo loqo legi dero- 
stituit ];er coiiKuetudinem, namque ea garet; licet quidam contradicant, qui 
vcl lege scripta vel coutraria conauctu- aliter, quam noa, casum illius legis, F, 
dine tollitur: lex autcm scripta, tan- de legi, et aenatua 1. quod non rations 
tu»q lece B<^pta.^' Vel ibi loquitur de (Dig., i. fl. 39) ponunt^; sicut ibi nota- 
generan conauetudiue, id eat quam vimua.*’ 

princepa patitur, qua; ex certa acientia * Azo, * Summa •Codic(j,' i, 14. 
inducta videtur: bye de apeciali alicu- Bulb., De leg. et const, prino. Ajpopulo 
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This is a passage of much importance: it goes indeed much 
further than the theories about the enduring importance of 
the custom of the Roman people, which we have so far 
considered; it carries much further the conception that all 
political authority ultimately rests with the people. It it 
certainly of great importance to find an eminent civilian like 
Azo maintaining that the Rontan people had not irrevocably 
surrendered its authority, and might perhaps resume it again, 
as it had done before. 

Azo’s posit ion would be interesting, evenjf^e stood alone, 
but his conception t)f political authority has •a much greater 
intei’est when w;e observe that Ifugolinus, a* 2 )upil, along with 
Azo, of Joannes llassiaiius, holds the .same principles, but 
expresses them with more confidence and emphasis. In his 
‘ DLstinctiones ’ he di.scnsses*the relation of law and custom in 
terms which are in largo measuie similar to those of the 
pa.s.sage we have (|Uoted fiom the * Ccxlex Chisianus’; but he 
also expre.ssc8 with gi'eat clearness his own judgment on 
certain cpiestions arising out of this. Placontinus, he mys, 
had maintained that custom could not abro<>ate written law, 
and had interpreted the 2 )a.ssage from Julianus in Dig., i. 3. 
32, as referi'ing oidy to those ancient days when the people 
had full power to make laws, and held that after they had 
transferred their authority to the emperor, they had ceased to 
possess thjs. Hugolinus himself bluntly and emjjhatically 
contradicts thMs, an4 maintains that the Roman peojjle never 
•iransfeired their authority to the ctiij)eror in such a sense 
that^they ceased to iio.s.less it, while the position of the 
emperor, he mamtains, is that of a procnnifor ad hoc. He 
adds the v^y» important information that Bulgarus and 
Joanndl Bassianus had taught that a universal cu.stom abro¬ 
gates law^and that (jveu tiio local custom of a particular city 


autem BonTano forte et hodio potest 
coiidi lex, ut ex prasdicta. defiuitiono 
legis patet, licet ^icatur potes^atraus- 
lata in principem, ut j. de vet ju. euuc. 
X > § hoc etiam (Cod., i. 17. 7). 
Dicitur enim translata, id est conctssa, 
non quod populus oinuino a se abdica- 

vol.il 


vorit earn, sic et ponitur if. de offl. ejus 
cui manda. est jurisdict. 1. j. § qui man- 
datam (l^'g., i. 21.^1, § 1). Nam et 
olim transtulcrat, Be(i/a7"en postea re ■ 
vocavit, ut dicitur, ffi de ori. juris; 1. 2, § 
exactis, et § quiff ad magistratus, et § et 
cum placuisset (Dior, i.,2. 2.8, Bl, 24).” 

E 
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does so within that city, if the cnstom has been adopted 
knowingly or deliberately.^ 

We have, then, in Azo and Hugolinus, drawn out in explicit 
plirases the principle which underlies the theory of the 
ftiduring force of custom in making law,—the principle, that 
is, that the Roman people continued, at least in some, sense, to 
be what they had always been, the source of all legislative 
authority, of all political power. Tt is, indeed, impossible, on 
the evidence^ before us. to determine whether this judgment 
was more or r widely held than that which maintained 
that the Roma?i people had completely transferred their 
authority to the •nnperor, and that even their customs had 
ceased to have authority. We have cited passages which 
show that this was maintained by Irnerius, Placentinu.s, and 
Roger; but against these must Ix'^ set the names of Bulgarus 
and Joaimes Bassianus for tlas cohtinuing legislative authority 
of custom, and of Azo and ITugoliuus as holding that the 
Roman people had never })arted with their authority in such 
a sense that they could not resume it. 

It would .seem, then, to bo clear that .as late as the middle 
of the thirteenth century the civil or Roman lawyers were 
unanimous in holding that the pojmlus was the ultimate 
source of all political authority, that they recognised no other 
original source of political authority than the will of the 
whole comaiunity. In ,the first volume of the work we have 
endeavoured to show that this was the princTple of the 
ancient Roman jurisprudence; the raediseval civilians not» 
only inherited the.se phrases, but understood and even devel- 

o 

' Hugolinus, ‘PislinctioncB,’ Dist. Secundum B. ^Bulgarum) et* Jo. 
148, 34: “ iSccunduoi J’laecnt'num (Joannem) distingue S’n consiietudo sit 
jier consuetudinem numfjuain legi gencralis, ct tunc abrogat legem, an 
scriptio derogatur et quod dicitur part^tularis, et tunc si eat inducta ex 
Dl'". (i. 3. 32), intclligeiidum oat certo scientia, dcrogat legi,{;in ea oivi- 
secundum vetera jura, quum populus tate, in qua est inducta, sed alibi non, 
habebat picnam poteslatem coiidendi ct sic loquitur C. (viii. 62. (68.) 2), licet 
jura: sed postquam transtulit uninc secunijum B. (I'laeontinum) principium 
jus in imperatAlrem, noli ]Kituit. loquatui in ea consuttudine qu» est 
Sed certe' non trUxslulit sic, ut non secundum legem. Unis Sn ea qut^Mt 
remaneret apud euub sed conatituit contra; sed hoc litera noi^patitur.'’ 
eum quasi procuratorem ad hoc. ... 
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oped the principles of the ancient law, for, as we have seen, 
they not only held tliat the iMiiversitos or populm is the 
source of law, but some of them at least recognise that this 
is the natural result of the relation between a society and 
its menibciu Wc have just seen that some of these civiliaAs 
also maintained that the Eomaii people still continued to be 
the actual source of all political authority, that their custom 
still l)oth made and unmluie law, and that as they had'once 
delegated their authority to the emperor, so they might, if 
occasion arose, resume that authority. 

There remaiy .some iutere-sting and inifwrtant questions as 
to the theory of the civilians with respect to the mode in 
which the ethperor was to exercise the authority intrusted to 
him by the peoi)]e, and aS« to the extent of this authority. 
And first, we imiuire into !heir theory as to the method of 
legislation by the (mijjcror. Here again we find a sharp 
division of opinion, some maintaining that the simple letter 
or rescryit of the emperor has the force of law, others^ that 
the emperor had to go through certain forms, and to obtain 
the assent of ceiiaiii ])er.sons Ixifore he could promulgate 
a new law. This division of opinion arises directly out of a 
difiercnce as to the interpretation and the permanent author¬ 
ity of certain jiassages in the Code. 

The ‘ !]^il)cllus do Verbis Legalibus ’ defines a'“ Pragmatic 
Sanction ” as a uc^v constitution devised by the Senate, and 
bearing upon some new and difficult c|uestiou submitted by 
the^ emperor.' This definition only refers to one particular 
form of imperial legisLation; but it is suggestive to find that, 
in the viev^oftthe mediaeval civilians, the Pragmatic Sanction 
requifed the advice or authority*of the Senate. When we 
turn to Jmerius we^find Jiim laying down a general principle 

* ‘ LibeHus de Verbis Legalibus,’ 21: glatuit et sanxit, nee indulgetur eupir 
“Pragmatioa sanclio est novi negotii privatis negotiis singularura, sed uni- 
nova constituyo a*Benatoril^ft inventa versilatum, ut j. |od. 1. ult. § ultimo ” 
■qusestione difBcili super hujusmodi ab (Cod., J 23. 7, 2). jvThere is no rofer- 
iuaporatore eibi proposita. ” *Cf. Aiso, ence in this psyslSge of the Cotie to the 
‘Summa sCodicS,’ i. 23. 7: ‘iPrag- counsel of tbir“prooeres." 
inatiea mnetio, quod consilio proclrum 
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of great scope and importance. In a passage, of which we 
have already quoted a part,^ he discusses the question by 
whom and by what process laws are to be made, and says 
that laws are made by the Roman people, or by that pereon 
t^whom the Roman people liav’c given tlieir authority; while 
the manner in winch laws are to be made is defined by the 
constitution of Tlieodosius and Valentinian—that is, they are 
to be first considered by the chief men of the couit, and 
especially by t.Jie Senate, and after that they arc to be pro¬ 
mulgated. Tliis‘, "'Trnerius adds, is the true method of legisla¬ 
tion, for law is a® oi-dinance of tlie people, i)romulgatcd with 
the advice of the A\'‘ise men of the community.-, 

It'is v-ery important to notice tliat this principle is main¬ 
tained by Imerius, and that several civilians follow him. 
Roger is very clear and emphatic hi assei-ting tliis view, and 
says that, in making laws, the emperor is to follow the forms 
prescribed by the constitution of Theodosius and Valentinian.® 
Azo has discus.sed the matter very fully, and is equally clear. 
He fi»’8t defines the nature of the constitution of this ])rince, 
distingui.shing liotwceu this and the edictum, and then asks 
by whom the.se imperial laws are to be made. lie answers 
that they are to bo made by the emperor, with the council of 
the notables of the sacred “ palatinm,” and in the a.ssembly of 
the senators. A law is to be considered twice, and finally, if 
all agree, it is to be read is the sacred “palatium” or.cpnsistoiy, 
that it may be confirmed and promulgated by the prince.* 


^ Sec p. fiS, note 1. 

® Iruerius, ‘Summa Codicis,’ i. 14. 3: 
“In condeiulia Icgibustpectaudum est, 
a quo et quomoilo oondi dcbefint. . .,. 
Quomodo condciidic KUit, hoc desidlmt 
constitutio Theodosii et Valentiniaiii 
mieea ad seuatuiu (Cod., i. 14. 8). 
Alitar. enim Iiodie leges conHci noiv 
(f.-bent nisi BOcui;^um tenorem ejus 
constitutionis. Jubet euim leges non 
alitcr proniulgaudaj- esse, nisi causa 
neeessaria hoc ejwseat et antiquis 
sanctionibus non ifi^.<.rta. Et hoc 
faciendum est, causa ih auditorio a 
proceribitii discussa, ^maxime a sena- 


toribu-s et cum eoram consilio oolinata. 
Et hoc recto, quia lex est oonstKutio 
jsipuli cum viroruoj prudentium ooa- 
sulto promulgata.” {Of. Dig. i. 3. 1. 

“ Roger, ‘ Summa {?o<licis, Vt 12: 
“lu cimdcudis legibus inspicitur qua 
de caissa siiitj condende, quf. in re sint 
condende, et qualiter sint conrdendo,- in 
qua vi et potestatc sint condeAde. . . , 
Qualiter: sicut constitutio Theodosii 
et Valevtiniaui cxjlrun^t: sibi enim 
impouit formam constituendL ” 

* Azo, *'*Summa Codicis*' i. 14. ft: 
“ Conijliitutio vero priiftipis, at edictum, 
legis*partes sunt,, ut lex largo medo. 
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We must, however, notice that the \'iew of Bulgaras is 
quite different. In a gloss on Cod., i. 14. 3, he says that there 
were some who wdshed to conclude from this constitutioti that 
the Lombard law was no law at all, inasmuch as it was not 
issued Muth this procedure: Bulgarus himself emphaticalljr 
repudiates this conclirsiou, and maintains that Theodosius 
could not impose a law on the emj)erors who succeeded him, 
but could onlj' give thenf his advice; the formalities, there¬ 
fore, prescribed by the constitution of Theodosius and Valen- 
tinian need not be observed.^ _' 

Cleai’ly there was a divi.sion of opinion any)ng the civilians, 
but it is extremely interesting and importiait to observe that 
some of tlio must, important among them should ha\^ so^ 
dogmatically held the, view that the legislative authority 
of the emperor could only*be exeixn.sed Avith the coun.sel and 
consent of the Senate. It* would seem probable that the 
ciAulians may have been inlluenced by the general constitu¬ 
tional principle of the neAV Teutonic States, but it is also 
interesting to obserx e the continued or revived inflijeuce, 
in the West of tlnise (rlauses of the fourteenth title of the tirat 
book of th(' Co(l(!. There do(‘.s*not appear, as far as aa'c can 
hnd, to be any A'ery careful discussion of the significance 
and importance of these re,scripts of Theodosius and Valen- 


intcllig.Atur: ct ita laif;(! ixisiium exso 
in rulirica DilVcrt etiam 

constitutio priiici'iiLs at* ediolo jiriu- 
cipis; quia conatitutio piincipix |i(ile.xt 
esse geucralis et siwciaiix, ut If. de 
const* princip. 1. 1. § hiuc auiil, ct § 
plane (Dig., i. 4. Edicluin vci-o 
principis est jus gcjicndc statuluin, ul 
j. eo. l.^ii. (<jod., i. 14. 3). Nee iu- 
comjjetenter species post genus sup- 
puuitUT, diximus, R. h.'Vt'cd. et 
«ia. A qjio debent condi ! et quideni 
ab Imperfttore cum consilio proccruin 
saori palatii, et cadu bonestissiiuo 
senatorum, qui ernfct centum numero; 
etdicuntur pafres conscript^; I’atrcs, 
veViBtate, vei similitudiiic curJt, ut ait 
oaUustiu8,#t conRbripti, quia Imp^rator 
eonuB nomisB habeb^t soripta in d&de- 


mato e.apilis sui. Del^atur autem lex 
prime*alicui dictaiida, ct dielata rcocn- 
setur, id est ilciutii interrogatur an 
sit ."equum ita censeri: et si tandem 
oonseiil iant omnes, reoitabitur in saero 
paliitii) vel consistorio, lit coiifinaelur 
pel- piinci])cm, %t per |M)pulo» jussu 
piiiieipis divuigetur.” 

**>ulgaru.s, ‘ GI 0 .SS on Cod.,’ i. 14. 
3 (in S.avigny, ‘ Geseldehte des Ttiim- 
isehen lleclits,’ vol. iv., chap, xxviii., 
i»)U! 51): “Quidam sunt, qui^x him 
lege inferre voluiit, legem IxingohariJ 
orum non esse legem, quoniam hac 
forma facta non i^it; quibus non con- 
Kcntio, non enim Ttieodosius potuit 
facere legem sq^'iuris Jiriperatoribus, 
potius consilii^i e.st quod ista lex dicit, 
ergo impuue pnclymitti poldl||). C.” 
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tinian. It would seem as though they were intended in some 
measure to revive the legislative functions of the Senate. It 
seems to be clear that Justinian did not regard them as in any 
way binding upon him/ and it would seem that the attempt 
tb revive the functions of the Senate had little immediate 
effect; but it is possible tliat these rescripts may have ex¬ 
ercised a greater influence in the West tlian we are at 
presfcnt aware of. It is worth wliili to observe fhat the “ Dis- 
sensiones Dominorum,” contained in the ‘Codex Chisianus,’ 
indicate that cs(r/#viu civilians maintained that the Senate 
jstill possessed tlje power of making and abrogating law.® 

■■ 

Sv 9 me of the civilians then maintained dogmatically that 
the emperor or prince had no arbitrary authority in legisla¬ 
tion ; it is important to observe ‘that some at least of the 
civilians maintained that his au\,hority was always in some 
measure limited by the law. Azo discusses the question how 
far the emperor could issue rescripts or contrary 

to 4,he law, and says that such prinU-cfj'ui are invalid 
if they do serious injury to any one, unless the emperor 
inserted a mm ohtifanta clause: ho adds that it must not 
be assumed that the prince intended to act against the law, 
unless he definitely said so, inasmuch .as at the beginning of 
his reign he swore to observe the law.s.'‘ Wo may perhaps 
hero agaii/ trace the ivHucnco of contem}>orar;^p,nd tradi¬ 
tional Teutonic custom on the ci\iliaus. f 

There is an interesting discussion of the question of the ' 
limitation of the emperor’s autlfority in the 'Questjpnes 
Juj-idicu) ’ of PilKus, a civilian of the latter pa^t of the twelfth 
century. The particular point discussed is the question whetlier 
a sentence given by the emperor in an appeal case wdhld be 
valid if both parties to the case had no{i been surnpioned to 

.■ * S'. Cod., i. 14. 12, 4 and 5. ' quie dicuntur posse impetrarf non aliter 

* ‘ Dissensiones Dominorum,’ ‘ Cod. tenet; nisi vel non liodat alium valde 
Cliis. Coil.,’ 46 : “ Kt dicunt seiiatum . . . nisi hi rcscqpto supponat prin- 
posse liodie condeie legem nt abro- ceps, nW obstante legn ilia quie dicit 
gare.” Cf. for whole jiassage, ita . ... non enim praigumitur quod 
p. 62, note 1. voluerit,etsisciatooptraria,etmajimei» 

“Azo, ‘ Brocardica,’ Rub. xxxi. : quii;^ in principio suee creatiJais jurat do 
“ Idem uicendui^ d^t si simile sit his consuetudine, se dbservaturum leges.” 
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appear. Kllius first gives the reasons for holding that such 
a judgment would be valid, and enumerates some of the 
most noteworthy examples of the authority of the prince: he 
can emancipate a slave, he can make the freedrnan ingemms, 
he can logitimatise a bastard, he can eimoblc a man of humble 
station, he can make a ricli man poor; the emperor can make 
law, can amend it, can abolish it, can interpret it; if he can do 
all these things, who can Toally doubt that he can give judg¬ 
ment without summoning }x)th parties to a case. Further, 
every secular j)owcr is inferior to him,—who A»ieu can discuss 
his judgment i certainly not his infeiio*^; ^and, even if you 
could find an equal to the emperor, he cyuld not annul his 
sentence, even take eojrnisance of it. On the other hand,, 
it is contended, Pillius says, that the judgment of the ^nce 
under such circumstances i« invalid, for there are many things 
that lie cannot do; for instAnce, he cannot annul a sale, or a 
testament, or a donation, he cannot confer a monopoly, he 
cannot enact anytliing contrary to jw and lex. If he cannot 
do an 3 '^ of these tilings, much less can he act in a manner so 
contrary to legal order as to give judgment without hearing 
both sides. Pillius concludes bjl giving his OAvn opinion, which 
is very cautious; he holds that no judge can set aside the 
sentence of the prince, but that the jirince himself should 
correct it.^ Pillius has carefully balanced the arguments for 

* PiniuB,P'S5mi.'stiiines Aurcio,’ Q. sententia, rnanifesta rations potest 

43: “ Summarium—ai5 sententia ap- probari : Imprimis propter ipsius 

pcllationis per Imperatorem lata, parte principis privilegia, qua; v.aria sunt et 
non citata, valeat'! ” • immobilia, sett pauca uumerari suffici- 

“43uni quKJstio vertitur inter .Taoob, ant. Ecce eiiiin de servo potest facere 

uip et N., victus jacobus ad Impera- ^ liberum ... So libertino ingenuum, 
torem appel^vit* Tandem volens 
Buam %rosequi appellationcm, adivit 
Im[>eratorem; Imperator vero non re- 
quisita alfcera parte, prjprcm eassavit 
sententiem, et pro Jacobo judicavit. 

Qusoritur utrum nunc talis sententia 
valeat, quae non requisita parte ad- 
versa, lata ^t, \rot>onit:^ .actio vel 
exceptio jt^icati. 

'*Quod valeat sententia. 

Quod %otio in factum judicfti, vel 
ezeeptio locum habeat ex priAcipali 


. . . de baptordo iegitimum . . . de 
di'Jlte pauperem, . . . de Immili 
nobilem . . . de famoso infamem. 
... In summa, legem potest facere, 
ecorrigere, tollcre, iuterpretari . ... 
igitur hicc ct omuli. et alia lufiuM 
Imperator cum possit, quis dicit oifuii 
altera y<arte iri-eq^isita, (juod non possit 
dare sententiam ? Ad lime, omnis 
potestas sccult’-;l"est eo inferior, quis 
ergo de ejus^dicio dispdtabit ? Num- 
quidinferioreseLsubditil Jl)bsit. . . . 
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and against the limitation of the imperial authority; for us 
it is important to recognise that the question of the limita¬ 
tion of the imperial authority was discussed in the law 
schools. 


There remains one aspect of the theory of the imperial 
authority in these civilians which we must consider—^that 
is, the theory of the relation of the emperor to private 
property. Savigny has put together the traditions as to the 
ditlerences the Bologna doctors when consulted by 

Frederick Barbaro.N.-> about the imperial rights over private 
property, some of, them maiulaining that the emperor w’as 


et sj rcperirctur ipqualis, non 
tamen posset eius sen lent lain irritare, 
vel de i'imIus soutentia eoguo.wcrc. . . . 
PriBter hrec allep;atur, r|uia lieet nliter 
debuit fern, lata tamen non dubet 
irrilari. . . . 

Ex odverao. 

Et ut tollantur contraria confrariis 
au..,;;at'onibu8 cxcipit N. ct (licit nullam 
fere senteutiam etiinn a prineiiic 
latam, et posse infirmari . . . nuin- ' 
quid transactionem 1 . . . numquld 
Tenditioncui ? . . . nuiiiquid testa- 
uieutum ? . . . numquid obligatioiieiii 1 
. . . numquid denial ioiiem. . . Item 
numquid Iriliulf/umimiiiuiiitatemoon- 
cedetl. . . numquid moiKqxiliunr? . . . 
numeiuid po'iuim lilierto remitteb ! . . . 
numquid dignilalem amiBsam restituct? 

. . . numquid indigno dignitatem con- 
cedet?.. . nunuiuidconti a jus vcl legem 
aliquid staluet! ut C. tie jirecib. imjier. 
oiler. 1. rescriptuni (C»d., i. lit. 7). 
Numquid injustam jioslulationcm, ad- 
mittet? Numquid injustas nujitias 
concedit? . . . nuni(|uid spurium 

legitimum faciet ? . . . Cum ergo 
1 ^ hil liorum possit facere Imperator, 
m.ilto minus juris ordincm pertur- 
baiido, non requisita parte adveraa, 
potest ferre acnten\iam. luJiierator 
euim utitur jure liv^muni, ut C. de 
Icgibus, 1. dignavox. (Co,’., i. M. 4) et 
C. ad L 1. et iti^lcgatis (Cod., vi. 


50. '!). Item numquid Imperator debet 
facere, quod ue fiat, teiietur defeudere 
minp'me. . . . Pricterlucc non quilibet 
alkVis judex (lossit hoc facere sequendo 
priucipis exemjilum ? . , . Ad hoc 
videtur illicit** extortuui, damnaudum 
esse, undo nullum extortum debet ad- 
ferre emolumentuni. pnesumendum est 
euim, quod i)cr falsam suggeslionem ; 
aiipcllanlia potius hoc fecerit, quam 
ex certa scienlia, nec enim vcrisimile 
est Priiicijicm liomanum quicquatn 
illicite .agere. , . . Adhuc iH'CUrrit 
facti irregularitas, qum totum factum 
infriugit. ... Et ut breviler et suo- 
ciiicter j>oruretur, respondeat objectis 
adv(!rsaiius. Nonne iu,JUg' coutiiictur 
qmxl slaluta o ulra alweutes nou legi¬ 
time cilatos, nulliua debent esse mo- 
mentj^'! . . . nec ibi distinguitur 
jMmsoiia slatuentis, ergo qualiscumque 
fuerit, debet irijjtari quod gestum 
est. ... 

Solutio. 

ililii videtur sine pra-judicio inelioris 
scnteiitiio; Princi)iia senteutiam a 
quo(iuaui judice infringi hem posse, 
sed per ipsummet debere in melius . 
reformari, ut if. de minor. 1. minor 
autem § si autem princepa (Dig., iv. 
4. 18. 1);’^'- ' 

With tins should be Eompared..,# 
similar discussion in Eugoli^.us, ‘ Djs<u^ 
Domf,’ 5. 
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i^lly tie lord of all property, while others denied this.* It' 
is clear that there was much difference of opinion among the 
civilians of the twelfth and thirteenth centuries with regard 
to the subject. The earliest discussion of the matter which we 
have found in this periwl is contained in Imerius’ ‘Summfc 
Godicis ’; according to the text which Professor Fitting con¬ 
siders to be tlic original, lie holds a clear and decided opinion 
upon the subject, and maintains that any person who actepts 
from the prince propciiy which belongs to another man may 
be compelled to make restitution: no rc.“^.ipts, he adds, 
procured by fraud, or contrarj'^ to thfl^^'ah^ or injurious to 
others arc to lie i-eceived; they ar-e in ejror who maintain 
that the jn-ince can seize a man’s goods and give thenojxj 
another, without due cause—such a proceeding is condSfimed 
by the law of the courts aaid of heaven.- 

It is a curious thiim to *(in(l that a Bologna MS. of this 
same work has a wholly different text in tin’s passage, and 
seems to represent a defence of the view that the emperor 
can take a man’s property and give it to another.® Prof^gsaj; 
Fitting has suggi'sted that this text ri'presente a modification 
of his original view by IrnerAis liimself, in con.soquence of 
his being in the imperial service.* However this may be, 

* Savigny, ‘ (Sescliiohto dcM Uiiiu. 

Kechte, &c.,’ «l)!i|). xxviii. 3. ('f. Ac- 

cureiuH, ‘Gloss on Cod.,’ vii. U7. 3, 

‘•Omnia 

** Iruerius, ‘ Summa ^Jodicis,’ vii. ‘27. 

3 : “Sin autein adijuis scions rem 
alienam esse et ex nulla jusUi c|.usa a 
liscoyvel a i>rinoi|ic accipiut, nulla ratiuue 
Be tueri potest quonjinuB roiu lestituat 
culn Omni causa, ^e indc injuriarum 
sumatt^ occoSio a quo jura initium 
BumpBerunt. Alter! (eniui) dauinoBa 
uec juri contraria intjiptraiul# sunt 
uec iudtdgenda sunt, quia rcsci ipta per 
fraudem*elicita seu couti'a jus vel 
alii damnosa modia omnibus rcfellenda 
sunt. Et ideo earant qui diqpnt prin- 
cipem res alienas auferre pAsse et alii 
si,»e causa dire, ex quo forenstf et celeste 
jus contr^um •lamat.” 

* Iraerin^ ‘ Summa Codicis » (Bo¬ 


logna MS.) vii. 27. 3 : “Si quam habet 
riitiouem iiitegram (actionem, iutegra) 
ejus reservatur perKccXtio. Hoc autem 
vcruia cst, sive iinperator sive qui acci- 
pit sciaut rem alienam esse sivenit (sive 
non). Mcrito euim nostra fticimus, 
cum a nobis oiunis (cum ca nobis 
summa) imjierlilur auetoiitas. Nam 
ct agitur vetcram (agri veteranis) as- 
* .signantur. Agiiorum (ac verum) dici- 
miy cjuandoque nou justo, quandoque 
etiam nullo prccio assiguato, imi»ra- 
toris auctoritate <]Uod alias' iniquus 
ifsset ad jus ct equitatera redigente.’’. 

(We give this text as qdUted jp 
Professor Fitting, and with bis b<^- 
gested emcndatic^s.) 

* Jrdterius, ‘Summa Cwlicis,’ jjp. lx. 
and Ixxxix. Cf Irnerius, ‘ Qutestioues 
de Juris suhfmitatibus ’ ^ed. Fitting), 
p. 43. . ' 
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these texts will sen'e as illustrations of the diversity 
of opinion among the civilians upon this subject. We find 
the matter further illustrated in the collection of the “Dis- 
sensioncs” of the early jurists. In the collection made by 
Kugolinus, some jurist is reported to have said that the 
emperor could transfer one man’s property to another,* In 
the similar collection made by Roger, ho states that some 
mailftained that the prince could alienate a man’s property 
whether he knew that it was the man’s and not his own, or 
was ignorant ’dS^this, and that this was fomidcd on Cod., 
vii. 37. 3, but adc^s tf.'t Jacobus, one of the four d<x;tors, the 
immediate successors of Inierius in Bologna, maintained that 
law "was only applicable to ca.scs where the emperor 
was ignoramt that the property was another mail’s.^ Another 
collection cites Maiiinus, also oire of the four doctors, as 
agreeing with Jacobus.* Azo drscusscs the question in his 
‘ Brocardica,’ and agrees with Martinus and Jacobus, but also 
holds that the emperor can make grants of that property 
xWbipli is in part his, and even of that in which he has no 
share, if this is for the benefit of the State and the public 
utility demands it.^ ' 

* Hugolinua, ‘ DissensionCB Domin- 
orum,’ 6 : “,Si qui()ein imperatori licet 
perpetuam excyvtumem iiiflulgcre, ut 
D. (ii. 2. 3. 3), licet quo<iuc i«rvuiu 
liberum couatituere, ul 1). (i. 14. 3), 
poteat etiam roi alieiuc dominium 
transferre, ut C. (vii. 37. 3).” 

* Roger, ‘ Risseueiones Romiiiorum,’ 

SO : “Diaaenaua eat inter eoa in aliena- 
tione facta a principe. Kam quidem ' 
dicunt, uive imperator scivit, rem ;jsse 
alienam, give ignoravit, illud obtiuere 
quod dicit C. (vii. 37. 3). JacobuB 
dicit, illam legem loqui: quum iguur,- 
tfi'erit.*"’' 

Vl ‘ Diaaensiunea Domiuorum,’ ‘ Vetug 
Collectio,’ 71 : “Nam quidam dicunt, 
give imperator gcivlt, give igooravit, 
rem egge alienam, iHu^ obtinere, quod 
dicit C. (vii. 37. 3))l.Martinua et 


Jacobug illam legem loqui dicunt, quum 
ignoraverit. ” 

■* Azo.'Rvocardica,’ Rub. xoiii.: ‘ Im- 
penitor poteat omnia (Japfre’—Hoc gi 
donut rem alippam ut) auam, ut C. de 
quad, pncsc. 1. 2 and 1. bone (Cod., 
vii. 37. 2 and 3). Alioquiu non potcet, 
uiai ratioiie jairtig, ut Cod. de ^eud. 
ror. fisc, cum pri. ca. 1. i. (Cod., x. 4), 
si enim ctsi non habbat partem, aliedare 
jiOBset, pro nihilo dice4it ibi, ratione 
partia. Imo alienare, donare poteat, 
ct ai ^nullum partem ibi habeat: ai 
hoc tamen i%ip. expediat. Arg. C. de 
gacroB. Eocles. Auth (Cod., i^2. Auth> • 
cntic after 14), sed et permutare. Sicut 
rem ad alicujua ingt^tiam, Cod. de loc. ^ 
prm. ci.'lf ult. (Cod., A 71. (70.) 6). 
Intelligaa, si hoc publica''utilitag 
poaeit.” 
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If we attempt to sum up our impression of the theory of 
political authority which was held by these civilians, we 
are led to the conclusion that the conception of the revived 
study of the Eoman law as unfavourable to the progress 
of political liberty, while it may contain some elements df 
truth, requires at least veiy considerable qualification — at 
least, HO far as its influence in the twelfth and early thirteenth 
centuries is concerned. ‘We have seen that these civilians 
are unanimous in recognising that the people is the only 
ultimate source of political authority and r of law. This' 
w^as not indeed a conci'ption strange Middle Ages, for 

the normal conception of the new Ttjutonic States was 
that law and political authority proceeded from the na^iftn* 
as a whole; but while tlic conception was not strangertC was 
probably a thing of much *im 2 )oi't.‘ince that tlie representatives 
of the legal traditions of the ancient civilisation should have 
held the same principle as those who rejmesented the new 
order. It is (juite true that a section of the civilians held 
that the people had wholly parted with their or\ghaaL 
authorit}% and that some of tlumi attributed to the emperor 
the possession of an almost*unlimited autlmrity; and so 
far it is true to say that the intiuence of the revised 
Koman law was unfavourable to tlie progress of political 
freedom. But against this mmst be set the f.Ti^t that some 
of the ip<j^t important of these jurists held very dificrent 
principles — that^ome of them maintained that the legis¬ 
lative authority of the people had never been transferred 
to ,thc emperor in such* a sense that tiny had wholly and 
for ever parted •%ith it, but ^that rather Abe people might 
at any timp ibsume the authority which they had bestowed; 
whil? some of them also maintained that the emperor pos¬ 
sessed ijo unrestricted authority—that his legislative functions 
could *pnly be exercised with the advice of the Senq^^J) aijd 
that he possessed no unlimited yiower over the proiiertyjof 
his subjects. 
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CHAPTEK *VIIL 

THE THijQ.^y OF THE KELATIONS OF THE 
ECCLESIASTICAL AND SECULAB I'OWEllS. 

r 

subject presents considerable difficulties; for though 
these civilians furnish us with a considerable amount of 
material for the discussion of ({elails, they do not discuss 
the general theory of the relations of the .two powers. 
Tliis arises from the fact that they do not often travel 
outside the scope of the law lx)olcs of Justinian; and 
wdiile also furnishing much information on de¬ 
tails, do not contain any clear statement of the theory 
either of the spheres or of the relations of the two 
powers. 

The lawyers, as we luu e cndeax oured to show% arc clear 
as to the mature, of the authority of the civil law—that is, 
that it 7‘cpresonts those principles of justice whicW-ultimately 
have their fountain and source in Clod TTimself; while the 
immediate and direct source of anllna’ity iji political society 
is the 2 )eople, <jr the p(!rsou or persons upon whom the people 
liavc confeiTcd their authority. 1’he systelI^>.^>f the secular 
oi-der is, then, in their npnds sacred, fultilling tts well as 
maj'^ bo, under the terms of the actual conditions of the 
woi’ld, the purj)oso of the final justice of-God Himself. We 
nwiy f'nd a formal exptression of this conception in Certain 
pR -ases of th(‘So writers. John IJassianus, the master of;: 
Azo and HugoKnus, ii\ commenting o;,i the ‘‘Novels,’ says 
that God established the emperor upon earth in order th^t 
by him, ae by a^-^u’oeurator,” he i^iight make*^ law.%, suited' 
to circUmstanco; as \hey arise, aud^ that the emperor m^ht 
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thus benefit his subjects.^ Again, Hugolinus, after beginning 
his work on the Digest with the invocation of the Holjr 
Trinity, says that the fear of God is the foundation of law, 
which is in its turn the foundation of human society and the 
State—for the State is a multitude of men joined together 
to live by law.® 

The civilians, then, clearly held the principle of the sacred 
nature of the secular l.aw*, but they also very clearly reSog- 
nise the existence alongside of the civil law of another law 
which is* not to be confounded with tlie, civil law. We 
may find an expnission of this coiiQSjil'ion, iu a phrase of 
the ‘Sximma Codicis’ of Rogci*, in which it is said that 
thtu’e are two systems of jw —one human and one Divo:"*f 
and of these the Divine is the more exalted.® And again, 


1 .Toamie.<i Laasiiinu!!, ‘ Suiiiina in lifir| 
Kovellorum,’ “I)c Instnunentnrum 
caulela et fide,” p. 12S“ (Nov. 73): 
“ Quia propterea Deus do c<«lis iinpern- 
torem conalituit iu tends, ut per eum 
tauijuain per procuralorern leges faetis 
emergentibus coaptet, ut hie profieiat 
subjectie, ut j. eo § quia igitur” (Nov. 
73, Pnef. 1), 

^ Hugolinus, ‘Suiiima ou the Digest’ 
(Preface): “In nomine patris ot fllii 
et Bpiritus sancti—Amcii. I’rineit)ium 
umnium rerum est Deus, ut in Evan- 
gelio Joaunia, cap. i. ‘ In prineipio 
erat verbunf,’ "Jlc. hoc enim 

prineipio cuncta (ut ait Justinianus) 
prooessenmt elementa, et in orbem 
terrarum sunt produeta, ut iu W de 
Vet. ^r. enuc. 1. i. circa nrincipium 
(Cod., i. 17). A.Jtpite ergo suui- 
amus exordium^u h^ tit. Habeamus 
initium %x hoc pidncipio, accipiaums 
materiam et hujus scientim fuiidu- 
montum pviucipium ho^ aiuo* quo 
sapieutia 4 non valet esse, priucipium 
nostrum verum perdueat ad ease. In 
prineipio igitur hujus artis, qum 
vocatur jus imelementis hui|i% civilis 
Bcienties, pongjuus fundamentum. Quod 
Sit juris^ fundamentum, sive 
materia et^rincipium timor Dox^ni: 
ut. lu'PiMlmo dioitUTi Initium sapi- 


euthc timor Domini. Timor Domini 
non sen'ilis (<le quo dicitur, Bervilis 
timor cr,t ijuo nil nisi ptona timetur) 
sod filialis; qui est mista cum timore 
dilcetio, quie et supplicium evitat et 
])riemium meietur. Hoe ergo p-.-ri'-s^ 
fundamento in timoie et dilectioue 
y-louiini (timor enim filialis amplectitur 
ut diximus B in proxima distinctione, 
utrnmque) nostrum erit cura fideli per- 
tiooere, vestrum autom summo niti 
labore, ut liauc scientiam assequamini: 
qua! non solum dieitur Vientia, sed glo- 
rioso \pcabulo civilis, ut dictum est, 
id est elegauK et urhana. Est enim 
(ut ait lex j. § prelude ff. de extraor. 
cog. Dig. 1. 13. !>) res sanctiRsima civilis 
sapieutia: vcl scieutia civilis (ut dic¬ 
tum) est elegana ot urhana : aut 
^wtius, ut notclur maximus hujus 
cftcclus, i>er quern prime civitas est 
oonrata, sine qua humano! societatis 
nullum est vinculum, sed noc civitatis 
consistit vocabulum. Est enim civitas 
nhiltitudo hominum collecta ^ jurl 
viveudum.” J 

* Roger, ‘Summa Codicis,’ i. 1: 
“Sed qgia jus dftitur aliud diviuum 
aliud humanum, pimcipua aulem sunt 
jura divina q.jam humsua. tractat 
primum, de ^ino jure.’’’^ \ 
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alongside of the organisation of civil authority there is 
anotW organisation, which derives its authority from God 
as well as from men,—an organisation which, as it has 
its own laws, has also its own courts and jurisdiction. 
iTiis conception is expressed in a phrase of that work on the 
Code which Professor Fitting attributes to Imerius. The 
author speaks of the court or authority of the Bishop as being " 
giv^n to him by divine as well as by human law.^ We may 
add to this a phrase of Pillius, in which he speaks of the Pope 
as having, in divine matters, that same complete (plena) 
jurisdiction whi(jirV;e^ emperor has in his.^ The civilians 
may make little /lirect j'cference to the theory of the re- 
•^k^ljgns of the Church to the State, but there can be little 
doubt that they look upon it as related to it, but also 
distinct, and as possessing a chameter and authority which 
are divine. 

We must begin by examining the conception of the canon 
law which is held by the civilians, or rather their view of 
*4ta»relation to secular authority and law. The civilians 
recognise very cleai'ly the supremacy of the law of God 
over the civil law. The prince, according to Placentinus, 
is not to ordain laws contrary to the Lord or to nature;® 
according to a pa.ssage in the collection of Dissensiones of 
Hugolinus, ^.rescripts which are contrary to the natural or 


^ Inicrius, ‘Suinimi Coil.,’ k 1. 2, 
“De E))iwo)vaU Auilicutia" : “ Audi- 
enlia vero sou poteutaf* eis jicrinittitur 
tam jure diviuo quam humaiio in 
umuilius jiersouia que divinam militiam 
geruut, uf. sive intea se aliquaa lito 
liabeant, sivo ab aliis comimlseutur 
npud opiscopos conveuiantur.” t 

Of. i. ■!. 6 and ‘Lo. Codi.,’ i. -1. 6. 
“Alie raciones cl alia placita, sicut 
flivina lex precipit, debent ab episcoj'o 
termiuari et dilhniri iiioliua quam 
* verit. Quod si facere ncglcxerit, 
divine ulcionis 8ubj(-.celiit.” 

® Pillius, ‘Ordo de civiliufn atejue 
criminalium causarum judiciis,’ p. 
67, “ • xusarum\ cognitione ”: 

“EsI; eatm. jurisd^tio, \;l;csta8 alicui 


indulta cum liecntia^iicidendi juris, 
et facultalo tlatuonda: icquitatis, vel 
juriadictio cst, judicis daiidi licentia, 
ul H de juris omn. ju. 1. iii. (Cod., Hi. 
13. 3). Hum jurisdictio alia esl {ilena, 
ut in prX:;.; j.;liaj|)ano qubniam p^u- 
lu.s Human us ci cl<u cum omne auum 
imperium ct potestatem oo^Bsit et 
contulit ut &. de constit. pnne. 1. 1. 
(Uig.f i. 4. 1^. Et hoc idem habeatur 
in diviiiU, quoniam dominuB Papa 
habeat jileuitudinem pottstatis at 
dicitur cap. xiii. in Dec. Col. in Alia 
eet non,plena ut in«lii| judidbus.” 

’ PlacSntinuB, ‘ Summa Institu^ 
tionum,’ L 2: “Placuitin^uampriw^ 
ut jp cunBtituat ita ut |ion eontrSi 
dodinum statuat vel naturam.’.* 
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divine law are to be rejected by the courts.^ Azo*8ay8 very 
emphatically that an imperial rescript or privUegium against 
the law of God, of the apostles and evangelists or prophets, is 
to be wholly rejected; tlie emperor cannot abrogate the laws 
of his superior, though he may apply them with some di^ 
crimination of persons, and of the public needs.® This is an 
important qualification; and in another paasage he applies it 
specifically to the (juestior, of usury, which may be permitted 
by the civil law on account of the actual necessities of the 
world, though it is proijcrly unlawful because it is against 
the law of God.® It is, however, cleaiiJf -ii- the civilians fully 
recognised that the law of God in the Scriptures represented 
an authority suj^crior to that of the civil law, and that what** 
ever was contraiy to this was properly invalid. 

But we inu.st noAv ask what was their attitude to the canon 
law of the Church, as distifiguished from Scripture. There 
is one set of canons which all the civilians seem to recognise 
as having the force of law. These are the canons of the fii'st 
four general councils. Wo find this stated first in .th^ 

^ Hugolinua, ‘Diss. Dom.,’ .*>: “Si tameii miuuit. Lege autem Dei, quse 
juri natural! vel ilivino coiitraclixerint i Toteri no novo Tcstaincnlo contiuetiu', 
(resoripta) refutantur omniuo.” omues usurarum oUigationes prohibits} 

“ Ar-o, ‘Suiiima Cod.,’ i. 22. 1: aunt, et execratio; nihil ergo valet, 

“ Sciendum 08 t autem quod si rcKcrip- (ju(«l seiiuitur ex co, vel ob id, ut 
turn, ve) privilegium contra jus Dei, supra de legi. et seultus consultis, 1. 
apostoloruni, ovangclistarum, jwphet- non dubiuin (Cod., i.*14. 5); cum et 
arum indulgeajijir, omniuo respuitur: IinporStor dicat .sacras canones pro 
quia superioria leges loifei'C nou potest, Icgibus ob8en'andi.<), ut in authentic, 
cum alias sit proditum, quod par pari ut clerici apud episc. § ultimo (Nov. 
imperare non potest; ut if. de recept. 83. 1) et, quoinodo oporteat episcopoe 
arbi^. 1. nam magistratus; et 11. ad ad ordin.ationem adduci, § sed etiam 
Trebellionum, 1. illjj,,** i^^jpestivum sic eurn (Nov. 1. 8). Certum eat 
{Eft, iv. 8. 4, and x%vi. 1. 18,4). Licet ’ siquidem quod lex minoris non derogat 
autem non tAlat, dislinguere tamen leg^ufierioris. Nam iicdum 8U|)criuri, 
potest ^0 qualitate peraonarum, et Bed etiam pari quia imperare non valet, 
publica utilitate. Nam et ap'^stolua ut if. de arbitr. 1. naui magistratus (D., 
ait: Omnil anima Bubdi^ sit regi tan- ijr. 8. 4) et ad Trebell. 1. illo a quo i 
quam pt^cellenti et ducibua tanquam tempestivum (D., xxxvi. 1.13, 9J, Qu *- 
ab eo missis, ’’ etc. mo<lo ergo servus abolcbit legem doi;^i 

* Azo, ‘Summ* Cod.,’ iv._32. 18: sui. Certe hoc d^rum esset, et contra 
“ Et hoc de^ jure humauD. Nam naturam. Unde et Paulo Apostolo 
prqpter mubdi necessitates et angus- dictum eat, durum cst tibi contra 
'Hba, Imperator* ex toto non potuit stimulum ca' atrare, cap.** 

oasaare otligationem usuraru^ sed ’ 
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‘ Exceptiones’ of Eeter, then in Joannes Bassianus, and 
finally in Azo, and we may assume that the principle was 
universally acfceptcd by the civilians. This is, indeed, what 
we should expect, for tlie principle is laid dowm by Justinian 
fiimself in the ‘Novels,’ from which, or from the ‘Epitome 
Novellaram’ of Julian, the civilians derive it.' It must be 
noticed, however, that these canons have the force of civil 
laws, because Justinian has giveiit them this; tJiore is not 
in any of these passafjes any suggestion that thej' liave this 
force in virtue of their own authority,—tliai is, that their 
relation to the ciyif^v^ is the .same as that of the law of God 
in nature or of tjie Seriptui’es. We have not found that 
civilian commenting on the civil law ,sugge.sts that the 
edbon ikw as .such has the force of civil law, or is superior 
to civil law wdtliin the sphere of* the latter. As far as we 
can understand these Avriters, their conception of the canon 
law seems to l)e that of a sy,stem parallel to the civil law, 
supreme, no doubt, in its own .sphere, but not possessing 
aority outside of this. 

* ‘I’etri Exceptiones Legum Ko- die. ut j. eo usque j ail § ad lipcc.'’ 
manorum,’ i. 2 : “ Cauoiies sanctorum Azo, ‘Summa Cod.,’ iv. 33.18: “Cum 
quatuor conciliorum pro Icgibus Iiabe- et iuipcrator dicat sacros cauones pro 
autur : id est Nicenum, Coiistanti- legibus oliscrvaudos ; ut in authentic; 

nopolitauuln, Epheaianum primum, et ut, clcricis a])ud episc. § ultimo et 

Chalcedonenso. , In hoc capitulo notarc quomotlo oporteat episcopis ad ordina- 

potes, quod si canoues suiit contrarii tioiiem adduci; § sed etiam sic eum.” 

legibus, canoues tciicndi sunt; non The pbraao in the E^ritome of Julian 
leges. Quia si canoues habentur pro is as follows Epitome Novellarum,’ 
legibus, et nova: leges infirniant con- 110. 1 : “tjuatuor sanctorum conoiii- 
trarias leges antiquas, tunc novi orut^ canoues pro legibus liabeantur.” 
canones intirmaiit anteriores leges. This comes from Novel., 131, 1 : 
quibus coutnarii suutJ’ ^ “ Sancim-.'.’ vicein legum obtin- 

Joannes Uasslanus, ‘ Summa in Libre ere sanctas ccolesiaiicas regulas qu£G a 
Novellarum,’p. 1311, “Doecclesiaaiicis sanctis quatuor conciliis*expoaj^ sunt, 
titulis” (Nov. 131): “Quiavariis legi- aut firmate,’’etc. 
bus tractatur de privilegiis eculesiainim It it on tl^'s that Jo. Bass, is com- 
,eo omnia sul) hac lege comprcIiciS' menting. Azo refers to l^ov. 83. 1 
ire vSlt; dicit ergo de eeclesiasticis and Nov. 6. 5, in which 4.he same 
tF lis et privilegiis, quod expone ut principle is laid down. 
di>-. j. eodem in j| in. In primum Fur a,discussU>n ot thf question of a 

dac eis privilegium, ut omuls leges collision between the two systems of 
siut subjects sacris canonibus, qu% law, and for a further freatmenb of 
sunt in j^cfl,. comitum^^nciliis, sive the j^ssage from Prter, c^ pp. 22?^ 
in ordine rcsidono^ sino^ aliis, quas 233.*' 
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When we now consider the theories of the civilians on the 
immunities of the clergy, wo come to the conception of the 
two societies, with their respective authorities and jurisdic¬ 
tions; and here it is important at once to observe that thf 
civilians ai-e clear that this authority and jurisdiction are 
founded not only on human law, hut on the divine. We 
have already (juoted the ])assagos of Trnerius and Pilliu| in 
which these conceptions ai*e expressed.^ It must he observed 
that Ii’iierius is clear lhat the episcopal jurisdiction in its 
plcnitu<le extends only oxer those ])ersons nho, in his phrase, 
dU'iudiii, inthhnm <in‘itnf; all scy iar Icfjal proceedings, 
whether among,these jMS-sons oii^again** them, must he 
brought heftm' the bishop, hut in the case of olherng’*Soi^ 
the l)isho}> can only tak(' .action if they desire it^ We shall 
have to consider this m.att#i iiresently in detail, for the 
moment we must fix our .ittention ujmui the fact that Irnerius 
clearly recog)iises two classes of jUTsons—the one consisting 
of those ov(>r xx'hom the bishop has full jurisdiction, and 
clearly he means by these those xvho have tin* ecclesiastical 
character, the other class, by xyiich la* means the laity, over 
whom, in secular matters, tlu* bislioji has no regular jurisdic¬ 
tion, except at their own desire. Wc‘ haxx' hei-c xx>ry clearly 
the concejition of two socii'ties, tw'o jurisdictions—^ot, indeed, 
that such a passage presents us w ith a complete view of the 
subject, for the laity, as memlKTs of*thc (^hurch, beJoug to 
the ecclesiastical x\ cll as the secular society, hut w c hax'e 
at least, very clcaily maiLcd, the couceiitioii of the two juris- 
dictiejns, and the principle that the ecclesiastical jurisdiction 
exi^jts by dix'iue I,lw,' wtiile it is supported by human law. 

The clergy are, jiropcrly spealjng, that is, as clergy, 
subject’^nly to the jurisdiction of the Church. We may 
put this summarily Expressing the conception of the 
civilians*. We must consider this’ in detail. 

The first and simplest case is that of the prosecution of sm 

« 

* See p. 78.» potest cjui poetquam ejue audicn- 

.Urneriue, 'Sui^a Codiois,’!. 4. 3: tiaui elegonnt, t .xpuilc’^inVcuoimt, 
“InteraUaeferopereunaeiuditiumd^e- etmm ex uece ’.itate coguutur.” 

oopi imtap arbitiiuin ex voluatate (eeee) 

vot. n, 


F 
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ecdesiastic for a spiritual or canonical offence. It is hardly 
necessary to cite authorities to illustrate the general prin* 
ciple that such cases belong to the bishop; we may refer 
4o passages from Irnerius and John Bassianus,^ The next 
case is that of civil proceedings by one ecclesiastic against 
another; such cases belong normally, according to Imeiius and 
Roger, to the bishop.^ We come to a more difficiilt matter 
with the question of a civil suit brbuglit by a layman against 
an ecclesiastic. Broadly, tlic civilians are clear that such 
cases must go to the bishop’s court, and this principle is 
derived by thes^n ?i%.the ‘Novels’ of Justinian, either 
directly or through the ‘i^jutonie’ of Julian, But while this 
*^^Sfin#Hj^lc is thus broadly held, liny also derive from the 
‘Novels'and the‘Epitome’ the princqde that if the bishop 
will not or cannot decide the el se, then the plaintilf may go 
to the secular courts. These prineijiles are set out tersely but 
cleai’ly in ‘ Petri Exceptiones ’ and in the ‘ Brachylogus.’ * The 
same riew is expressed bj^ Inierius,'* and, with an important 
' addition, by Roger and Aceursius, who mention some civil 
cases which the bishop cannot decide, and also explain a 
process under which the ease is to be rc-tried by the secular 

* Irnettus, ‘Sutiima CVxl.,’ i. 4. : vcl non poteril, liocat. accusatori apud 

Hoc nirti deliftum wt ecclcifiastu'uiu : quern vult judicem ire, a quo auum 

hujua eiiim cLurainatio et caaligatio jua consojuatur.” 

ejiiacopi erit, et hoc novia '•onatitu- The first clause ia related to Julian, 

tioiiibua.” ‘Epitome,’ and to ‘Novel,’ 79. 

Joaunea llaasianua, ‘Sum. in Lib. L The aecond ia related to Julian, 

Novellavum,’)). “Utclerici ti]iud ‘Epitome,’ 115. 34, and to ‘Novel,’ 

proprios epiacojNw convcniaiitur ” (Not. ]2i. 21. 

88). “ Si quidem eanonica (est causa) ‘ Brajj^sJjjgua,’ iv. 8. 5 : “ Item ai 

et iufertur clerico : cpiacopua tautui'u civilia cauatv cat ^a^tor) licet sit aeeuJaria, 
debit cognoacere.” ai reus clerious eat,<apud proprium 

" Sec p. 78, note 1. Roger, ‘Sumnia epiacopum delict definiri.”'^' 

Cod.,’ i. 4: “Nam ai duo clerici inter * Irneriua, ‘Summa Cod.,’ i. 4. 

, se agant, et cauaa talia sit que per 4 ; “ Clerici quidem apu,'l epiacopum 

t epiacet Jm expediri possit, ante eum pi imo couveniondi sunt, qpud quem 

■''lecesaario dehet expediri.” lis sine omni dispendio terminetur. 

* ‘Petri Exceptipnca,’ iv. 47: “Si Sin autem ex ^iqua causa deoidi 

quia cum mouaclua vel clericis liligium per eu\^ non potueiilt, apud oivUem 

liabuerit, non currat lul secularcm .judicem negotium sinq. dilatione de- 
judicem^-aftj^apud Eoisoopuni cat, ai , cidatur, obaervatis^olerioorum ]Mvi> . 
ab eo potest j^^liciuifi^consequi. Si lejfiVa.” “ 

vero Epiacopuf vel non cA-averit faoere, 
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court if the bishop’s sentence is hold to be unjust.^ John 
Bassianus states the general principles in much the same way, 
and mentions some other circumstances which may prevent 
bishops from acting; but he does not refer to the process bjf' 
which the case is to be taken to the secular court in the 
case of an unjust sentence in the spiritual court.^ Azo 
puts the matter briefly, very much as John Bassianus d^es; 
he also makes no rofereftcc to tlic possibility of recourse 
to a civil court against can unjust judgment of the 

* Roger, ‘ Suinma Oodicis,’ i. 4: tentiam judicis, et lianc aecundum 

“Nam si duo clerici iiilei' ko agaiit, Icgum,.. '.uuem ftferri ct excrceri. Si 

et causa talis xit (juc por episfo))um taiite^ ex inip#riali jussionc, aut Judi- 
expediri poasit, ante*euiii iieoeasano cmw pi’secepto ejiiacopua judicat 
debot exjiediri; vel ai laicus eou- ^fuaacuiii([Uo personas: ajj)j(>iJs*(;io ad 
veniat clericum, aiit<! opioco|>uin^ imperiuui, ut ad cum qui transmisit 
debet decidi, premissa tameu divtsi^ iiegotium, referatur.” Julian, ‘Epi- 
one cause. Hoc KioHoet cauna alia tome,’ 115, 31 in a summary of 
civilia, alia eriiiiinalia. Civilis, alia thi.s.) Of. Aocursiun, ‘ Gloss on Nov.,’ 

potest expediri ]«:r cj)iscopum, alia 12;i. 21, “ Cuntradicat.” 

non; que non potent expediri, .sivc “Joannes Bassianus, ‘De Ordine 
quia impossiliilis ei videtur, sive quia Judicioniui,’ § 102: “Omnis eccleai- 

natura uvuse ita se habet <piod per astica persona pro re pceuuiaria, id eat 

cpiacopum non sit c.xi>edieuda, alius non crimiue, npud suuru episcopum 

decidenda : veluti causa ingenuitalis et conveuieuda esl. bleni in episcopum, 

liberlatia ot si que alie invoniuntur, iwr ut ajjud suum archiepiscopum couveni- 

civilem judicem sunt linieude. Que atur, et sic deillSt^w, Posset tamen 

vero i)or episcopum aunt linieude, si ab defemli (|Uod cpiscop* et archiepis- 

episcopo sententia dirimanlur, quumvis copus numquam sunt ;ub eivili judice 

ejuB sententia visa fuerit iiii<iua, ab ca coiiveni#i(di, ut in auth. de sunctissimis 

tamen non esf apij&HttwJj^m, sed adeatur epiacopis. “Si quis vero saiiclis- 

civilis judex ut cognosoat utrum sit simum,” et “si autem a clcrico” 

equa vel iniqua, si equa, mandel cam (Nov., 12.1. c. 22.), § 103 : Si vero 

executioiii, si iniciua, ex inlcgro cogtios- cause nature non patialur apud episoo- 

oat aifsi non esset decisa,”_ (Roger's piim de eau.«a cognosccre, forte quia 

opinion is probablyelated ii^Nov. iiliertatis causa 8st, que non nisi per 

123. 21: “ Si (|uis autem litigantium pres^lcm examinanda est, ut C. do 

intra deeMli dies contradicat iis quic pedoueis judicibus 1. ii. (Cod., iii. 

judicata sunt, ^nc locorum judex 3. 2) et 1). de rescriptis 1. non distin- 

causam exaijiinet: et si iiftenerit^udi- guimus § de liberal! (D., iv. 8. 32, 7) 

cium recl^factum, ctiam per senten- ait aliqua forte neccssitas im-® 

tiam propnam hoc oonfirmet, et exe- pediat, ut adverse valetudo, vel pro- 

cutioni proponere tradat, quio judicata hibeatur a jure, foi^ quod ante episIK- 

sunt: et non Aiceat sccuud^'iu tali patum i^icui jiartium in hoc causa 

causa victo ajjpellare. Si vero juilicia patrocinium priostitit, ut U. do juris- 

aest^tia controria fuit iis, qua; a Deo dictioue omnium judirm^ni^ 1. puta 

omabili episcopo judicata sunt: Sl^nc aut si cpisoopus cauaj);<f"diffe'at, actor 

locum habere appellationem coutra sen- civUem judicem adeat.”^ 
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bishop.' A somewhat later civilian, Bagarottus, puts the prin¬ 
ciple briefly, tliat no civil case by an ecclesi«Cstic or by a lay- 
" man against an ecclesiastic is to be Jieai’d in the civil court.® 
'■‘Jt is notice<able that Roger is the only one of the civilians 
who, as far as we have seen, maintains that if the lay suitor 
thinks the Bisho])’s sentnice is unjust he can go to the secular 
court. 

tuni to tlie rjuestion of criminal proceedings against 
the clergy. The .author of tlie ‘ Brach} logns ’ says that in 
criminal cases tln» cleric may 1 m‘ brought either before the 
bishop or before^tlie *s*eulur court: if the ease is taken to the 
bishop, and he fiijds thl*’‘U'eused luijiiiitli unpplicio, 

<ko is to degrade him, am., hand him over to the pnrftes 
to l)c*\Vunished; if the ease 's taken in the tirst instance 
to the secular judge, he cannot punish the cleric until 
he has been degraded by his bishop; if the bishop is 
doubtful about the justice of the treatment of the case, he 
can postpoiH' the degradation (.'•iih liyUiiiid cdiiiihi) until the 
matter has been refen-ed to the ])rinee.'* Tliis is ^ery close 
to the ‘Epitome’ of .lulian and tlu* ‘Xo\e]s.’ Irnerius says 
that ciiminal cas(‘s against a cleric an' to go to the civil 
judge, who must decide th(‘ case in three months: if he 
find tin* acc''.sed guilty, he must not coiah'mn him until he 
has been o.ei)rived of the priestliooil (f^(inv<loliv) by the 

’ A^o, ‘Summa Codicis,’ i. 3. IJ: nogntlum non ,, .*Siiet| cloricus ao- 

“Item suli ceitia taiitum i>cis(>iii<i cusetur, licei<fctmli(x-caau episcopum 

coiiu>eUuiitui (i.r., i(s|iouilcic; ciigno-,(.ei('; ut taiiien, hi dipjnum capi- 

hoc eot. 111 jifLuiii iii.icMus.v,iiiuilt'pisco Ulv hupphi m clcriiurn mTencrit, omni 
pum: Ml hiijiso non i«)ss(‘l co,>nosfore : cloiicat u' lio iima deiiudatum ai puni- 

vet iioht, vtl difleiat, fO('noscat uivilu endu 'pi!Kl"ir..adat. Sin vero ^eri- 

judex, obhorvatih i lei ieoi iiiii pi ivilegiib." cuh ante pi .eddeiii' .xoei^etur, non liceat 

“ Ii.ig.uoltuh, ‘Do e\ceptuiuil)fis di- pi.iMdi ante ulericuni piyii'^e, quam 

laturiis,’ 57: “Item (r\cluditui) hi a piopiio episeupo Jeiicattts honore 

clericus vel liiieui. eoiiveniat alium fueiit deiiuiatuh: quod^si epi^opua 

(cleriemp^ coraiii ci\ili judiee, ut'in \ideiil nota ailli non juste eonstitisse, 

aulh ut del. apud projir. ejiih. et in lieeat ei differre gradus deiludationem 

^•.•th. de sail, episoopis § hi quis &c. buI) legitinia cautola, quo usque super 

(Nov., 83 and 12.i; 21 Jet C. de ('iiis. ea le p.iucipi suggt'i'atvr, justamoauiia 

et de auth. causa; i-t autli. eleiious” fmeni impohituro.” 

(Cod., i. 3,after .33). Cf. Nov. 79 and 83. Cf. ‘ Epitome Juliani.^ 115. Bfijjfd, 

’ ‘I5ra.hjT.iv. 8 6: “Quod hi Noy^l, 123. 21. 1, ' , ■ • ■ ; , 

jn causa criuunair quai ail ecclesiasticum 
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feishop.^ .Koger lays down practically the same' rule as" 
Imerius.® Joluf Bassianus holds that in criminal matters 
the case is to go to the secular court, unless the accuser 
prefer to take it first to tlie bishop’s court: if the seculajj/ 
court finds the accused guilty, the sentence is not to be 
pronounced until the record of the proceedings has been 
sent to the bishop, wdio is to degrade if he is satisfied with 
the evidence, thou the secplar court is to impose the prefer - 
punishment.® The viiiw of Azo is that criminal cases against 
the clergy belong to the ci\'il judge, who can acquit w'ithout 
consulting the bishop; but if he conclude j;hat the accused 
is to be condemnod, he must first iJe depy\'ed of his orders 
by the bishop.'* 'X ■' 

These civilians all agree inytne main princip]c»rt^(St it is 
for the secular court to tiy/iud punish the cleric, but that 
the coui’t cannot carry this out until the bi.shop has degraded 
the cleric. Some of them—the author of the ‘ Brachy- 
logus ’ and John Ba.ssianus —also clearly held that the bishop 
is to consider ivhethcr the evidence is satisfactory before he 
dorados: it is not clear whether Irnerius, lloger, and Azo 


* Irnoriua, ‘Sumiiia Coilicis,’ i. 4. .'i: 

“Si tauicn de criiuiiie (olerici) nc- 
cusentur, civilis adoiitur jmlcx, ita ut 
inter duoa menses per cum dirinmtur, 
et, si rei iuveiiti iucriiit, non ante 
coiidempnenlMr, sacenldtio jicr 

episcopum fexuantur.” tJf. ‘ Lo. Codi.,’ 
i. 4. 5. 

® Roger, ‘Suinma Cod.,’ i. 4 : “Cym- 
inalistquestio alia furensis, alia ccclesi- 
aatija. Si criminalis < cst, 

adeatur oivilis judjx, ut inter duas 
menses couw omni modo decidatur, et 
si rei inv^i •fei^nt, denudati ac de- 
positi ab officio prius a eiiu epireopu, 
condempnentur.” 

* Jjoanit^ Bassianus, ‘ De Ordiue 
‘ Judiebrum,’ 105 : “ Si autem de 

erimine Utigan^ud fuerit, si quideni 
idrile crimen est, civilis jiihex erit 
adeuftduB,' qui licet reorn invenerit 
aoousatam^ftiimet non condempj^abit 
eum e^iipqt, eed^gesta apud se iml^ita 


ad cpiscojmm suuin niittet; et, ai 
sulKeere videbil^''' v«pi»ooi>ue ordine 
graduijue ecelcsiasti*. ^ exindiabit ao- 
cusatuni, et post civil e judex peiiam 
corporabm comi)ctentcm iinponet. 
Puto l.amen quod ab initio cogatur re- 
spoudere sub episcopo suu ai accuaator 
nialucrit ut in Aulb.’’ (Nov. 123. 


21 . 2 ). 

■' Azo, “Suinma Cod.,’ i. 3. 12: 

In criuiiiiali autem causa civilis 
tantuni pneesae debet judex, ut causam 
tcriiTlnet intra duos menses a tempore 
litis coiitcstali computandos; et ai 
viderit clericutu condemnandum. primo 
d.4liet spoliari ordinibus suia^^ epis-l 
copo; ai autcra viderit eum ®solven- 
dum, ctiam mcouaulto episcopo, jioMSt 
eum abaolvcrc, ut lb autbent. ut cleric, 
apud proprioa ejiiacopos conveniantur 
(Nov. 83): et authentic, co^. tit. § si 
quia autem.” 




w or not. ilie anthoi' of the 'Brachylogu^* 
alone in following Nov,, 123. 21, in'^the view that if 
|tlie bishop is not satisfied the matter is to be referred to the 
!torincfe. The clergy are, then, primarilj'^ subject to the juris¬ 
diction of the Church; it is not till they have been deprived ' 
by the Church itself of their ecclesiastical character that they 
: come under the ordinary jurisdiction of the secular authority. 

The theory of Church and Statg so far might seem to be 
comparatively simple; wo might almost think that they 
were regarded by the civilians as two parallel societies, each 
with its own membersand its own organisation, separate in 
such a degree tha^ norm^y the members of the one are not 
.^ubject to tlie jurisdictioiirsf the other, llic truth is, how¬ 
ever, Ths-;t-ino such simple aiW, easy definition was possible 
and this becomes very clear wf^mwe consider tiie principles 
of the civilians' with icgard to the relation of tlie laity to 
Churcli law and Church courts. 


For the laity, as members of the Churcli, are in some re¬ 
spects subject to Cliurch law, and are in .some measure under 
the jurisdiction of Church courts. A layman may be guilty of 
an ecclesiastical oficnce, and i4tlicn liable to be brought before 
the Church court‘-. The layman, howo.ver, is not liable to the 
jurisdiction tlioso courts in tlie .same way as the ecclesiastic. 
John Bas,smnus and Azo maintain that when a layman is 


charged with an eccle.siastical crime he is to tried, not by 
the bishop alone, but by the bi.sbop and /tlie" jyrmes. They 
found this judgment upon certain phrases of Justinian in the 


Novels; whether their application of these was con-ect we 
do not pretend ,to say.* The laymejj-i» tl«m subject to the 
Church law and to the jurisdiction of the GhSirc^, though, as 


' iToannes HassianuH, ‘.Summa in 
LiU Nov.’ (p. 1293), “Ut olerici apud 
h>roprif^^episcopo 9 coiiveniantur,” Ndv. 
83 : “ Circa quod distingue; aut eat 
<i.<nsa canonica, aut civilis. Si quidem 
canonica et inferttr clerico: epieeo- 
pus tantum debet cognoscere, ut 
infra eucbtm § si vuro eccieBiasticus 
(Nov. 12iS. Secus si laico, tunc 

prieses cum epis^o cognoscat, at infra 


de mandat, priiicipi .J'si vero canoni- 
canie (Novtixvii. 11). 

Azo, ‘ Sum. Cod.,’ i. 3. Is : “ Laiouli 
autem de ecclesiastico criilime coram 
episcopo (convenitur) et coram prmside; 
ut infra in autUciA 4 . . de man. 
princip.'^ neque oocasione ” (Nov. xviL. 
11). Cf. Accursius, ‘cftoss onlNjjv.,’- 
83, ((Ecclesiasticum.*’ 
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these civilians hold, the secular authority is enti^^ to take 
its part in the decision of cases brought against the laity in 
the Church courts. 

And again, in quite another connection, we find illustrations 
of the fact that the two societies are not really separate. Fol 
the ci^^liarls very dearly recognise that in certain cases the 
ecclesiastical authorities could intervene even in purely secular 
matters. The first c.vainple of this which we have to coa^der 
is the pormi.ssion given by* the Roman law to take a civil case 
between two laymen before the bishop, instead of the secular 
judge, if both parties to the suit agreed. This is implied in 
the ‘ Exceptiones ’ and the ‘ Brachy’,,gus,’%nd is laid down 
by Irnerius in his treatise on tig' Code aiAl by the I’roven§al 
Summa of the Code. Trnerii^i makes it clear that,,such a 
procedure is entirely volunJ;a^, but he adds that iTHie parties 
have agreed to it, and have api)eared before the bishop, 
they will then be compelled to go on: against the judg¬ 
ment of the bishop in such cases thei'c is no appeal, and 
it must be carried out by the ci\il authorities.^ More im- 


’ ‘Petri Exceptidiies,’ iv. 37 : “lu 
sesta actione Clmlcedoiictisia Concilii, 
Marcianus luiperalor inter ectera dixit, 
(^ues cauwo quic Pnetdris jure vel 
civili tractandiu Episcoporuni Bonteutiis 
tenninantur; i)eri«tuo slabilitatis jure 
finnentur; ncc licc.at alteriua tractarc 
ne/^otiuin, (yiod^eiituntiiB KpiBcoporum 
decidet.” . 

‘ Braebylogua,’ iv. 8. 5: “ Iteni ai 
avilia cauaa est (actor) licet ait accularia, 
8 i reuB clericuB est, apud pruili'ium 
episcopum debet definiri :,Hiu autem is, 
qiK cunvenitur, esjflaicus, vnlent quid- 
em ante anti.sff tem titigarc admittendus 
est: infMK^^o non est cogendus.” 

Cf. ‘ Code,’ i. Si's : “ Ejuscopalc judic¬ 
ium ratum sit omnibus, qui se audiri a 
Sacerdo^bus elegerint; eainqueillorum 
judicationi adhibendem esse reveren- 
tiam, jubimuB, guam vestris deff'erri 
necesse est p^testatibue, a ^uibus non 
Ucqt provoeare. Per judicem quo- 
vpe otBcia, ne causa episcopalis cog¬ 
nition detSiitione executio tribudlyr.” 


Irnerius, ‘Summa Codicis,’ i. 4. 3 : 
“ Inter alias vero personas (t'.c., those 
who arc not clerics), juditium episcopi 
inio arbitriu^ ox voluntate (esse) 
luitest: qui po8i..ju. |n ejus audientiam 
elegerint, et apud eu^> vencrint, etiam 
ex necessitate postea coguntur. Cog- 
uosceve quidem possunt, item examin- 
arc ac pronuntiare. Quorum sententia 
(ab) appcllatione immunis orit quem- 
adniodum sententia profectorum pre- 
torio, set a judice civili executiuni scu 
cHectui uiaudaiida est. Hoc ita demum, 
si causa pecunfaria sit. In crimiuali 
vt^o lit* hoc non cis permittitur. 

‘Lo. Oodi.,’ i. 4. 3: “Eodean modo 
si duo homiues babent placitum, epis- 
copus potest esse judex inter eos, si 
ipsi Tolunt; set non potesla^ri apia£- 
latioascutenciaipsius. Hocestverum 
quod potest judia^rc inter alios liniAhcs, 
si plaqituui est de avere vel dc pos- 
sesionc: set si est de crimine, non 
potest hoc facere.” 
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portant, V'oirever, is the doctrine of the civilians'that, at - 
Meast in some cases, if a suitor has doubts about the justice 
of the secular court he may demand that the bishop should 
sit in court with the secular judge. This doctrine is set out 
Su the handbooks of law, and also by Joannes Bassianus and 
Azo, among the great civilians of Bologna. In the ‘ Excep- 
' tiones' the principle is laid down that while no one can 
refuse the jurisdiction of the judex ordinarius, if either the 
plaintiff" or the dofendaiit suspects t*he judge, he may demand 
that the bishop, or some other honest man (prohiw), should 
sit with the judge, and if they then agree in their judgment, 
the man who ha^ calleflkdn the bisho]), or other judge, may 
not appeal. The* same ^-inciple is briefly' stated in the 
rachjij|j:^s.’ ^ Those ro^-,’jitions are evidently derived 
from the ‘hlovels' of Justinian''An^i from the ‘Epitoifte’: but 
it must be observed that the rule that a man who thus calls 
in the bishop may not appeal is not clearly asserted in the 
‘ Novels.’ It lays down the principle that if a man cannot 
get justice from the judge, ho is to call in the bishop; and if 
the bishop cannot persuade the judge to do justice, he is to 
give the suitor letters to the /jmperor.* 

^ Petri,‘E.tcepti(jncs,V''<. 1: “Judici- cum, et piwparare eum ut oinnibjj|p;« 
um ordinarii judi’.ife' nomo recu«are itindis audial iutcrpellantcm ot liberet 
poteat. • Scdsiac^rvolreuBordiiiarium euiii cum justitia aecundum noatraa 
judicem Buai)ectum liabeat, ei, (jui leges, nt iiou, cogatur jieregre de sua 
Busijeetum judicem jjulat, Epi^sopum patria proficiaci. Si^'ro ^biam sanot- 
Tel aliuin probuTO viruin invocaro licet, issitno archie])is«l^ld coiupcllentc jud- 
ut simul ambo judicent; et si do judiciu iceni cum justitia determiuare iuterpel- 
ooncordaverint, i]ise qui Episcopuni vcl laiitium causaa, judox differt disceniere 
alium mvoeaverit, iiullo mode poterit negofiuni et non servet a litiganjibus 
provocare scnlentiam, id est quod vul- justitiaiijj. jqbenmt Bauotissimum civ- ^ 
gariter dicimus, non potest raucuuare.” ' itatis iilius einscofUm dare ad jtos 

‘ Bracbylogus,’ iv. 4. 11 : “Sed, si litteras ci qui non meruitTquod justum 
suspcctum judicem quis habuerit, liccat est iusinuantes, quia ^<;c!lSr'ab eo . 
ei cpiscopum civitatia ad causam dis- judex distulit audire'interpellantem- 
ciniendam uiia cum judice snspccto^ et judicaro inter eum et <qui ab eo 
B<mx!are/Jf‘ conventus est; ut ha» ooggoscentes 

- ‘Novel,’ 8G. 1: “Si vero dum nos supplicia inlcramus judiei jbv- 
aiiqms adierib judice^ji provincuo non vincias, quod intcrpetlatus ab^et^qul 
incrucrit justitiam, tuuc jubemiis eum injustitiaiq; piassus est %t coactUB ; 
adire suum sanctissiinum episcopum, sanctissimo arcbiepiscopo •non }pdiq)Wr 
et ipsum m.’Uere ad clarissimum pro- eritquse in dubitationep veneruijt.’ 
vindse judicem(Ks„per se venire ad 2. Tf vero contigerit quediiw^i^; 
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jQp,ime8 Bassiamis intended evidently to sumitoarise the: 
provisions of the same ‘Novel/ and suggests a regular process 
—first to the judge, then to the bishoj), and finally to the 
prince/ This docs not seem a very accurate m(jdo of deaW 
ing vp-ith the texts, hut it is to us important as exhibiting 
the way in wliich lie understood it. Azo, in liis work on 
the Code, docs not discuss tlic matter in detail, but writes as 
though it were a clearly admitted principle that wliile it is 
only minors, widows, and poor persons who hai'O the right to 
refuse the jurisdiction of the jwJ/’.r. ordimmus and to bo 
hoard directly by the prlnc(!, yet anj? person has the right, 
if he holds the judge in suspich . 1 , to demand .that the 
archbishop shouhl sit with him.; » 

We have here a very imp', taut point in th^ relation of 


trorum subjcclorum in dubitatioile 
habere judicem, jubetnus saiictissiuium 
archieinHcoimm auilirc emu cl.irissimu 
juilice, ut ainbo aut iw aniicabilem 
convontum iliaiioh’aiit <iuu.' Jubia suitt, 
aut ci adiiotiiUonom xcriptis fuctaiii 
aut ooguitioualitcr judicolur inter 
litigaiites et forma detur ju.stitiio logi- 
busque oonvonieiiB, ut non cogantur 
nqBtri subject! propter bujusmodi 
causa receder-e a propria jjatiia. . . . 

’ 4. Si tanion contigerit queudam nos- 
trorum subjectoruni ab ipso elaris- 
simo proviqjiiiB dudice liedi, jubeinus 
eum adire sanctissimu.ii ilius civitatis 
episcopum, et ipsuin judicare inter 
' clarissimum provinciro judicem et cum, 
qui pptatur liodi ab go. Et si qunlem' 
contigerit judicem /cgilime r.v.t^juste 
adjudicari a sanbtissimo episcopo, 
satisfacere etfln omnibus luodis ei 
qui inte?|p8tia«tt adversus cum. Si 
vero jrefntaverit judex ^|oo agcfe, et 
perVenerit %d nos ipsa lis, si quidem 
invenerimuB jquia juste et secundum 
.leges aditus a sanctissimo episcopo ca 
ques oondemn^Uikest, non fecit, novis- 
UiuM4un) suppliciis subdi prfecipimus, 
quoaiam qui Sebot vindicare oppressum, 
..{pSPbpprimere rgperitur.” 

|^.,*..E{n1sqine'Julian!,’ 69. 2. 


‘ JoannesBassianus, ‘SummainLib. 
Nov.,’p. 1313, ‘‘UtdilTereutesjudices,” 
Nov. 86 : “ Hicc coiistilntio tractat de 
ordiiic agendi ; nani jirimo ad suum 
projirlum judicem, secuudo ad epis- 
copmii, tertio ad priucipem est doour- 
reudmn, alia.s punitur, ut j. eod. § 1 
I & § si qui.s & ii si hrec autem (Nov., 
.86. 1 and 3^. . . . Si tamen judex 
suus facial A’. ius, sod lialiet eum 
Buspcctum, iissociet 1 piscopum : et sic 
ordinarius non recut.itur sed dele¬ 
gatus tantuiu, ut j. eo. c. si vero 
(Nov.,*86. 2) & C. de judic. 1. aper- 
tissimi (Cod., iii. 1.16). Secuuda parte 
dicit, si etiam ipsum vcllct conveuire 
(quod est intelligendum pro furtia, vel 
etiam pro oppressione uimia subject- 
orurn) potest Cfram episcopo, ut j. 
codem § si tamen (Nov., 86. 4) & 3. 

, ut f udic. sine quoquo suffrng. § neees- 
sitatem de aliis, ut in prsedicto § 
aliud.” 

, “ Azo, ‘Summa Codiois,’ iii. 14. If 
“Ita licet liic pupillis €lf**imilibus 
recusare judicem ordiuarium, quodjjon 
permittitur aliis* licet posset petere 
associar! suspecto judici arehicpisco- 
pum. 3 de judiciis authqnt. si verc' 
contigerit” (Nov., 86. 2). 
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the ecclesiastical and secular authorities. We cannot discuss 
now the motives which led Justinian, and perhaps earlier 
emperors, to establish this system: that they had any special 
“intention of increasing the authority of the Church, as 
Mch, would not seem to be the case. Thfese arrange¬ 
ments are, indeed, only a jiart of what would seem to 
have been an elaborate system for checking the represerita*' 
tivas of the Imperial Government by means of the bishop 
and other person.s of importance in the various localities.^ 
The survival, however, of these principles in the Middle 
Ages, when the que.stion of the relations between the 
ecclesiastical .and* the sStmlar .authorities bad Income so im- 
j)ortant, has quitd anotlrfo .significance. «Wc shall come 
-back matter Avheii iv^deal Avith the canonists; but 

in the mcanAvhile avc find hcr^aij example of the ftict that 
the recognition of the diflerent spheres of the two author¬ 
ities does not mean th.at the.se authorities, even in the 
judgment of strict lawyers, did not run .across each other. 

On the great question of the appointment of bishops these 
civilians sjiy little; but that little h<a.s .some significance. 
Joannes Bassianus discusses tjac question in commenting on 
‘Novel’ 12<S, Avhidi picscribcs that when there was a 
A’acancy in see, the ecclesiastics .and principal persons 
of the plaee^AVcre to elect three persons, of Avhoin one was 
to be made the bishop. John Bassianus alters this, so 
that . apparently he means that the clcrgp*^nd ‘ principal 
persons of the diocese are to choose tliree persons, who 
are then to elect the bi.shop.* A?o comments on the regu¬ 
lation of the (’ode—th.at Avhen there^ is a ■\acancy thd in- 

’ Cf. vol. i. p. 2S2, and Code, i. 3'45. Joannes Bassianus, Summa in 
and i. 4. ^0. Lib. Nov.,’ p. ]31^^f.I3B*'sanctissi- 

“‘Novel.,’123.1 : “Sancimusigitur mis fpiaKopi|” (Nov., 123): “Eleotio 
^•uotiens opus fueril episcopum oj- autem episcopi fit Boleuufter voeatis 
dinarc, t.c.icos et primates civitatis primatibus, archipresbyteris, arohi- 
oujjjs futurus est fpiscopus ordinari, dioeouis, et aliis clericig: et attend- 
inox in tribiis |)ersoris decreta facere. uiilur qjiicdam in persc^a eligentium; 
. . . Nov. 123. 1. 2. Utextritiiu per- debent aiim tres eligi electores, qui 
Bonaruin pp quibua lalia decreta facta jierioulo suio animiB tbligent • non 
sunt, mollor ()nlinetur clectione et habenteB uxorem,” 4^. 
periculo ordinanGhj” Ac. 
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habitants of the diocese are to effect three persons of proper 
character, of whom one is to be made the bishop.. Azo 
alters this, so that the principal ecclesiastics of the diocese 
are-to elect three of the clergy, who arc in their turn 
elect the bishop. But he also adds that the first body are 

to choose the electors with the sanction of the emperor.^ 

It is intere.sting and important to observe that Azo ex¬ 

cludes the laity of the diocese fj’om any share in 'the 
election, and he also excludes the inferior clergy; while 

on the other hand he clearly requires that the emperor 
should have some share in the election, 

' Cocl., i. 3. 41: “Ab iie qui in cor',!iTe non^ ex gratia, vel amioiti* 
ca civitate liabitant clecretuui fiat (le .i(|ua, vel promissione, in tree per-- 
tribus personis, de quorum recta fide soiias canonicas et rclipriosns, non filios 
vita honesta reli(iuiBque virtutilm non uiorem Labentes, Vel habentes 
constoH, ut cx his (jui inagis idone.4S sod virginera: vel ai non liabcnt tres, 
sit ad episcopatuni proiiiovatur.” eligmit duos, vel unum, habentes 

Azo,'Summa dodicis,’i. 3. 2:‘Viso literas principis eis aasentientibus. 
un<lo dicatur cpisoopus, nuiic viden- II.t autem i)erson!n propositis sacro- 
dum qualiter fiat ordiiialio ejiiscopi. sanetis evangcliis dcl>cnt pi’omittere, 
Et quidem clerici primates civitalis, quod cauonicam ct legitiniam eligant 
ecclesiastici scilicet, ut archidiaconi ct per.sonain, ut in authen. eod. tit. j, 
archipresbyteri, propositis cis sacro- respoiis. (Sov., 123). 
sanetis evangeliis, dcljcnt sua vota 
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TfiE POLITICAL T1IE01;Y OF THE CAHON LAW TO THE 
MIDDLE OF THE THIKTEENTH CENTURY. 


G11 A V E K I. 

INTIIODITCTION. 

In the first voltnno of this work wo have endeavoured to 
discuss, not only tlic theory of the rolatiojis of Church and 
State, but also tlie general theory of Society and its institu¬ 
tions, in the ecelesiastioal writers of the first six centuries of 
the Chi’istiau era, and again in the uintli; entury. We have 
sometimes referred to the canons of councils and other sources 
of the systematic body of Cliurch law, but the greater part 
of our ii:jfoitnatiou was drawn from'works which were not, 
in their primaiy intention, legal works at aU, from purely 
religious or theological works, or from the more formal coitc- 
spondences of ^(^at churchmen. In the period which wo 
hijve novr to cojhsider, \v''_^iave found it neeassary to separate 
the troatn^nt of the theory of society which is presented in 
the foff*s^reatijjes upon ecclesiastical law from the examina¬ 
tion of the otEerworka of churchmen. It is necessary to 
distinguish carefully between incidental and sometijans hast/ 
sayings, made under the .stress of soine great controversy, 
and jiidgm^mis expressed in legal and jjthdr works wliich 
were conjpiled in cold blood and represent reasi^ned and 
coMidered qpnclusions. 

do not need to Siscuss the hiStory of the gi-adual 
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■proceBS of accumulation and selection" through which the 
Canon Law passed before it reached the form which itf" now 
wears in the ‘Corpus Juris Canonici,’ but a few words are 
deeded to explain the nature of the sources from which it 
was drawn, and the stages tlirough which it jiassed. The 
canon law is in the main derived from four diflbrent sources— 
the Holy Scriptures, the decrees of the great general councils 
anJ of certain local councils, certain letters of the Bishops of 
Rome on public and judicial matters, and the w'ritings of the 
Fathers. The relative impoiiancc and authority of these 
sources we shall .have to discuss in detail when we come to 
deal with the theoi;v of the canon law' itself. 

From these sources there arose various collections of 
canons, these were grealW enlarged by the production 
in the ninth century of the gi'cat cbllection of spurious Papal 
letters which we know under the name of pseudo-Isidore— 
a collection wdiich is now generally held to have been made in 
France, and which gradually found its way into the literature 
of the canon law', both in Itidy and in the North, in the course 
of the tenth and eleventh centuries. In addition to these the 
mediaeval canon lay books al.4o contain many pas.sages taken 
from the Roman Adw books, and from the collections of the 
genuine and spurious capitularies. It w'as not till the middle 
of the twelfth century that Gratian, who had possibly been 
trained in the law schobl of Bologna, took hi^ hand( the task 
of selecting from and systematising this great but confused 
mass of materials, ai^d in his ‘ Decrctuiu ’ w'e have the firat 


attempt to present a complete and ordered body of Chprch 
law. The Avork of Gratian v'as Ciwicd on Ij^v a number M 
canonists, who worked ujjon the materials contained in the 
‘ Decretum ’ after the fashion of the work of thfija^flfians of 
Bologna on the ‘Corpus Juris Civi'is.’ fL'hey wrote glosses 
and cot'T'.entarios on the ‘ Decretum,’ in which they ^carried 
oii^Gratian’s attempt at the systematic exposition of the texts. 


and the applica'cion, of^ ^^ese texts «time. The 

fonnal coUection of canoiT 

publication of Various small comnilatife 

letters of the, ^ ^il at last m .1234, 
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Pope Gregory IX. issued what was intended to Ibe a com¬ 
plete and sufficient collection of these letters. This is that 
part of the canon law which we know as the “ Decretals.” 
To Tins collection were later added by Pope Boniface VIIB 
the collection of Decretals known as the Sext, and by Pope 
Clement V. that known as the Clementines, but with these .■ 
latter collections wo do not deal in this volume.^ 

■1 

* For a full discuBuion of tlie sources the article “ Kiitionen und Dekretalen 
of the mediicval csiion law we may sammlungon ” in Herzog-Hauok,‘Real- 
refer the reader to J. F. von Schulte, encyclojiiidie fiir )>roteatantisehe Theo- 
‘ Geschichte der Qucllen und Litcratur logic und Kirchc,’ vol. 10. 
des Canonischen Ilechta,’ vol. i., or to 



CHAPTER II. 


THE TIlEOllY OF LAW IN GENERAL. 

« 

We begin by in<juinug into the general theory of law in the 
.canonists. We iiinst tlo this bcforti we can form any clear 
conceptioi?*of the theory of the canon law and its relation 
to other systems of law. It is evident to any student that the 
principles of the canonists as to the nature of law are derived 
from the Roman law; but—and this is a fact of importance 
—it is derived from the Roman law very largely through St 
Isidore of Seville. What exactly are this sources of St 
Isidore’s treatment of law is indeed doubtful: an interesting 
attempt has been ^nade by tbigt to set out the relations 
between his work‘and that of Ulpian and Marcianus,^ but 
much remains obscure. St Isidore’s exposition of law is 
sometimes very close to that of the Digest and Institutes 
of Justinian, but is alsb in part independent. ' , 

We begin by taking account of a definition of law con-, 
tained in the work of Tvo of Chartres. In the gi’eat collec¬ 
tion of canonical materials which is called th^ ‘ Docretum,’ of 
Ivo, and Avhich was probably compiM by himV an interestiag 
passage from St Isidore’s ‘Ftjnnologies’ is quoted. •‘St Isidore 
describes the true nature of law' as bcing_^t(»J?S?a, just,, 
possible, agreeable to nature, confonued ''ib the customs of 
+he coue^-.'y, suitable to its place and time, necessaryuseful,' 
clerr, and devi.sed for the common good of all the citizens, 
not only for that of igome individilai.* This “ quotation 

‘ Voigt, *'f>ie Lchre von Jus Natur- 168 (from St Isidore’s ‘Etyja.,* ; 
ale,’ &o., vol. i., Bcilage VI. “ Ei^i. lex honesta, jltst% .poMtbilii, , 

^ Ivo of Chartres, ‘ Dccretum,’ iv. secundum naturam, seoundum doainiet- ' 
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repeated in the ‘Panonnia/ the handbook, of dhnon law 
which is retSbgnised as an undoubtedly genuine work of Ivo. 
These phrases set out the conception on which the canonical 
theory of the proper nature of law is built up. Law must' 
be agreeable to iiature, just, devised for the common good, 
must represent the custom of tlio country in which it is to 
be in force. That is, to express this in broader terms, law is 
not an arbitrary command impo.sod by a superior, but ratfier 
represents tlie adaptation of the permanent and immutable 
principles of “ nature ” and justice to the needs of a comi- 
munitv, under the teims of the circumstances and traditions 
of that community. 

Wlien we turit from Ivo to Gratian,* we turn from an 
intelligent and scholarly compiler to a technicg.k'ju'tist. For, 
as wo havt! ah’cady said, it was the work of Gratian to im¬ 
pose upon what had hitherto been the somewhat formless 
collections of canons the character of an ordei'ed system 
of law. Hitherto all that hiul Ix-en done had been to collect 
ctinons of councils, papal letters, and opinions of the Fathers, 
bearing u^Km the discipline and organisation of the Church, 
and to arrange these rougldy under tl^ various .subjects 
to which they belonged. Gratian had possibly been trained 
in the technical law* schools of Bologna, and recognised 
that if the canon law was to have any scientific character 
this hetejogvneous mass of materials needed to be sifted, 
co-ordinated, and criticised. lie accordingly set out to 
arrange the materials, to compare them, and to draw such 
general conclusions from Siem as were possible. When we 
cojie to discusy the theory the canoi^ law itself, we 
.shall have ^o discuss more^ully his attitude to the materials 
he foundiijifcihe collections of canfins wdiich he used. For the 
moment it is tTO?*gh to jiotiee t^e fact that it was Gratian 
who firstf reduced the chaotic mass of canonical ryithoritics^ 
to a system, and set his hand to the statement of such general 
principles aijd, rules as.fj^uld be deduced froSi them. Wffen 

udine^ patmi, loco temporique con- cautione contineat, nullo pjivato oom- 
Teniens, sjoeaeana, utilia, man’feata modo, aed pro cummuui civiuin utili- 
^uoqtticne aliquid per obacuritatem in tate consoripta.” 
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we turn,'then, from Ivo’s treatment of law to Gratian’s, 
we turn from a writer who is content to put together 
authorities, to a wT-itcr who endeavours to di-aw from these 
^authorities an adequate and practical criticism of the nature 
and origin of law. 

Gratian’s treatment of the nature of law is founded 
primarily upon St Isidore: whatever his knowledge of the 
civil law may have hoen, it is on Isidore’s sayings that his 
discussion of general principles is based. St Isidore in one 
place sets out a classification of law as human and divine, 
and says that divine law was established by nature and 
human law by custom (mores) while in another passage 
he sets forth the tripartite chaTacter of law, as divided 
into the yiv ^oiUirdle, the jus (jentiuin, and the jns civile." 
Gratian accepts the trijmi'tite divi.ion; but as the basis of his 
moat general discussion of law, and at the outset of his work, 
states the twofold division, of divim? or natural law on the 
one side, and human law, vhich is founded on custom, on 
the otlicr.“ 

This passage contains two princiiilcs, which are each of 
the gi-eatest impovtauee,—tin identitication of natural law 
with divine, and of human law with custom. The first 
principle, that natural law is di\ine, is one of the most 
important concejitions of the canon law: we shall have to 
consider this presently in detail, and only make, on^c obsorva- 


' Isidore, ‘Klym.,’v. 2. 

** Isidore, ‘ Etym.,’ v. 4. 

“ Gratian, * Decreturn,' I), i. Gra- 
tiaiius : “ Humanuui genus duolms 
regitur, naturali viilclYcet jure ct mori- 
bus. Jus naturie est, <juod iu ,ieg^, 
et evangolio continctur, quo cjuisque 
jubetur alii facerc, quod sibi vull fieri, 
q'Ct prohibetur alii iuferre, quod sibi 
nolit fieiA-nUnde Cbristus in Evan- 
gelio : ‘ Omuia qusecuuiquc vultis ut 
faAdiit vobis homiyes, et vos e.adem 
facile illia. Ha-e est cnim los ct j>ro- 
phetai.’ ^qinc Isidorus in v. libro 
EUiimologiarum ait: c. 1: ' Omiies 


leges aut diriuie sunt, aut humantc. 
Divinu) natura, bumanie inoribus cun- 
stdiit, ideo(|UC lue discrepant, quoniam 
aliic aliis geiitib'us piftcent. Phs lex 
di^a est: jus lex humana. Traifeire 
per agruni nlicuuui fas ant, jus non est.’‘. 
Gratiauus; Ex verbis l:.'«i^£i;ictoritatis 
evidenter datov-ise-olligi, in quo differ- 
ant niter se fex divina et ti.umona, cum 
omne quod fas est, nomine divium vel 
naturalis legis accipiatur, nomine vero 
legis^ Humana! mores jure conscripti et 
tradi®r intelligantuf. *Est autem jua 
gener^e nomen, multan sub sg cou- 
tinens species.” 
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tion for the moment. The explicit statement byOratian is 
of the greatest importance, although the conception 'itself is 
not original. It is assorted in the passage of St Isidore quoted . 
by Gratian, and St Isidore is only reproducing what \rc have * 
endeavoured to sliovv was the normal doctrine of the Christian 
Fatliers,’ and tliis again was derived in part from St Paul, but 
even mor(s from Cicero and other amneut writers, for Cicero 
had taught very (unphaiically that tlie law of nature is fhe 
law of God.’^ It is not, howex er, any the less important that 
Gratian should iiave taken these principles as the starting-- 
point for his treatment of the nature of law; wc shall see, 
when we come to deal with the detailetf discussion of the 
natural law, that*this law, being itself divine, is superior in’ 
digidty and in ])ermanenee even to certain jiyfijitiv* fonns of 
the law of God, xt hile it i.'f siqxn'ior to all authoiities whether 
in Church or State. Gratian’s iirinciple should be compared 
with the carefully dexelojied view of the mediaeval civilians, 
that justice and ecjuity are superior to all positive laws, and 
that God is Himself e<[uity." 

The second principle is as important as the first. Human 
laws are regardiid by St IsidoPc, in the jnssage here quoted, 
as based upon custom, and the variety of human laws is 
explained as dm; to the fact that different nations liax^'e 
different customs. Gratian accepts this priucij)le, and uses 
the worc^ iMo-irs' to cover the whohf range .of human law, 
explaining these more fully bjMlctining them as 'inori'n jure 
comerqM trodili. In another passage of the same ‘Dis¬ 
tinction,’ ho quotes St Islfloris’s detinition of comuetudo as 
bqing that fonn of jm which js founded ypon custom, and 
which is a 4 ‘copted as lex in the abs(;nce of lex, and St Isidore’s 
obscrvat!mp»t}uit custom is cquallj' valid whether it is drawn 
out in writing'bi’ ix hether it is only established by “ reason,” 
for, aftef all, it is “reason” upon which the value ^>f lex, the 
written law, depends. From these phrases Gratian draws the 
conclusion ilKit all law .j's really custom, tliilt pait wliicfi is 

‘ flf. vol. f. pp. 102-106. See chap. i. 

* CITvol. i. jj(>. 6, 6. 
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•written d(5wn being called constitutio sive jus, while that part 
which is not written is known as consuetudo} This is a far- 
reaching principle which is thus laid down by Gratian; it is 
no doubt implicit in the ancient Roman law, but it was? not 
expressly drawm out, and it has very important conseciuences 
on the theory of the source of the authority of law. 

Human law is, then, custom, wliether reduced to ^Titing or 
not. But this does not mean that Gratian thinks that any 
custom is entitled to be recognised as law. Having laid 
down the general principle which we have just discussed, he 
quotes Isidore’s sajdng that jus is so called because it is 
just,® and in the fourth ‘ Distinction ’ he go(‘s on to consider 
the pui'pose, and tla'i-efore the essential (luility, of law; and, 
citing auoth pas,sag(t from Isidore, he defines the purpose 
of law as being to restrain men's" audacity and their oppor¬ 
tunities of injuring others; while he describes the nature of 
law in the terms of the same passage from St Isidore which 
we have already discussed as cited by Tvo of Chartres. In 
establishing laws, he says, we must be careful to consider 
whether they represent the principles of honestas, justice, 
possibility, and those other (jilalities described by St Isidore.® 


' Gratian, ‘ I>ec.,’ D. i, Z : “ Consue- 
tudo autem eat jus quoddani moribus 
institutum, (juotl pro lege Hiiseipitur, 
cura defieitlex. Noe difl’ert, an (jpri)itiira 
an ralioiie conaistat, i|uoiiiairi ct legetn 
ratio cfimmeiidat. I’orro si ratione 
lex constat, lex erit otiiiie jam, quod 
ratione conetiterit, dumtaxat, tjuod 
religioni congruat, (|U(kI disciplinte con- 
venukt, quod saluti iiRificiat. Vficatur 
autem consuetude), quiu in coniuiuui 
est usu" (isid., ‘Kfym.,' v. .l, ii. J(j). ‘ 
Gratianus. “ Cum itaque dieitur : 

^Non diffort utrum coiiHuetudo scrip¬ 
ture 'V'el l ationc consistat; apparet, 
quod consuctudo partim est redneta 
in ^criptis, fuirtem^moribus tautum 
utentium est reaerva'ta. Qua;Jn scrip- 
tis redacta^ est, constitutio sive jus 
vocatur; (fuaj vero in soriptis redacts 
non eat, generali nomine, consuctudo 
videlicet appellatur." 


“ Clratinn, ‘Itec.,’ D. L 2: “Jus 
autem cst dictum, quia justum est.” 
(Isid. of Seville, ‘Etym.,’ v. 3). 

•'Gratian, ‘l)ec.,’^D. iv. Pars I. 
Gratianus: “ Causa vero tonstitutionui 
legum eot liumanam oohercere auda- 
ciaiii et nocendi facultatem rofrenare, 
sicKl in eod. lib. (v. 20) Ysidorus tes- 
tatur dicens: ‘ Fsteta? sunt auten^leges, 
ut^prum metu humaua coherceatur 
.ludacia, tutaiiue sit iflter improboe 
innocenlia, et in ipsia^jjUgqJ)!® fdrmi- 
dato supplicio^igfrcnetur nooend) 
facul-tas.’ ” 

Para II., Gratianus: “^Pr®terea in 
ipsa cuustitutione iegum ma£ime quali- 
las constitueudarum est observanda, 
ut ccAl ;-ueant in se 4ioiiestatem, justir 
tiam, v,>lisibilitstem, oonjenientiam, et 
cots. a, quffi in eod. lib. Ysidon^|^um- 
eraJJ dicens. (v. 21)VEri^autem lex, 
honesta, justa, possibilis, woiindiun * 
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We shall have to return to this question, presently? when we 
consider in more detail the nature of tlie paiticular law of 
any State, the source of its authority, and the relation of this 
to custom. In the meanwhile it is enoTigh to observe that 
when Gratian identifies human law with custom, this does 
not at all mean that ho conceives of custom as liaving any 
force, except so far as it corresponds with the principle of 
justice. But in order to treat this subject adequately, we 
must turn to that trij)ai’tite definition of law which the 
canonists inherit fi’om Isidore and the corjni-i juris civilis. 

naturam, accunduiii consuetudinem vciiIciih cnntiiiKit, iiullo iirivato com- 
patrias, loco tcmimruiue conveniens, mode, sed pro communi utilitate civ- 
necesstiria, utilis, mamfesta (]iioijuo, iuni conscripta.’” 
no aliquid i»cr obscuritatern incon- 
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CHAPTER' III. 

THE THEORY OF NATURAL LAW. 

We have pointed out that St Isidore of SCN’illc restated the 
tripartite diw^^ion of law set out by Uliuau and repeated by 
the Institutes of Justinian. Here 'therefore, is a point where 
the patristic and tlio le;^al tradition of the Middle Ages 
coincided, and the canonists acet^pt this tripartite division 
without question.’ 

We must however a^aiii notice that while Gratian ac¬ 
cepts the tripartite definition of law, this threefold division 
is subordinate to the twofold wlivision of Natural or Divine 
Law and Custom, for the jiin (/mlin'in and the civile 
are both includc'd under mores, while natural law is 
e(|uival('nt to di^'inc law.^ AVe must consider more closely 
what the canqnists understand by jus or ju8 

ouifurale. Gratian cites the definition of Isidore,® but does 
not liirn.self furnish us with any technical discassion of this 
point, though, as we shall prcjseiftly see, he discusses very 
important questipns arising .out of it. W(', have already 
(][uoted the words in which he •describes the jus ^naturce as 

’ E.g,, OT'ati.an, ‘Pee.,’ P. i. .’i : et feminie ' • ipirr-'^i'n liberorum Bue- 
Est et alio clivisio juris, ut in codeiii cca?io* ct eilucatio, commujjis omnium 
libro tcBtatun isidorus, ita dioeiiB: ponsu-ssio, ot omnium una libertas, ao- 

‘Ju8 HUt nnturale OBt, nul civile, (juiBif/io coruni, quic celo, terra morique 
aut (jentium.’” , capiuntur. Item depositas rai vel 

® See for text, p. 98. c comiu^'l'ttta; i)ecuui36 restitutio, vio- 

® OratiaUj‘Pec.,'1). i. 7 : “ Jusnatu- leiitiir;^per vim repulaio, Nai^ hoc 
rule esl couimune omniuni naliouum, aut^i rjuld liuic simile est, nMMquam 
eo quod uhiquc instiiictu natunv, non inju^utn, sed natufalo eBquumque 
constitutione aliqua habetur, ut viM habelur ” (Isidore, ‘ Etym.,’ v.**4). 
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equivalent to that principle of the law and the Goapel which 
bids us do to others what we would that they should do to 
us,‘ and to this we shall have to return. But before doing 
this we shall find it useful to turn to the work of Kufinus, 
one of the most important twelfth-century commentators on 
Gratiiin. In his comment on the phrases with which Gratian 
introduces his first ‘Distinction,’ Rufinus inis carefully stated 
the sense in whicli he understands tlic i)hrase “ Natural La^fr.” 
The truiliiio, lie‘says, has dellnod the conception of 

the /as tiiiliiralr when it says that natural law is that law 
which nature has taught all animals, but the canonists, neglect¬ 
ing so general a conception, are concerned ^bout its meaning 
in relation to matters which relate to thi? human race alone. 
The 'jwf/aro/c. is a certain quality hnjdantod in mankind 
by nature, which leads infln to do what is goal and to avoid 
what is evil. This jtis vulnralr- consists of three parts—of 
commands, prohibitions, and danumninit tones. It commands 
men to do what is useful, as for example, “Thou shalt love 
the Lord thy God ”; it forbids that which is hurtful, as for 
examj)le, “Thou shalt not kill”; and it points out (denion- 
simt) what is expedient, as for«exam])le, that all things should 
be held in common, that there should be liberty for all man¬ 
kind.® We must presently consider how it comes about that 
some of the latter provisions of the natural law have been set 
aside. B^t it is of great importance first to observe the formal 

* .See p. 98. ciciites, quid ipsum sit et in quilms 

® Itufmus, ‘ Sumina UccretorBin,’ consistiil ct quemodo processerit, et in 
D. l! Diet. Grat. ad cap. i. : “Hu- quu ei detractuiii aliquid.autadiiuctum 
n}9,num genus.” “Oratianus bao- • fuerit. Eat i^aque nalurale jus vis 
taturus de jpre canoniuu quasi alots quedam humane creature a nature 
rete dui!to,,jejjjjU)dit iter operi, in- * iiftita ad faciendum boiiuiu caven- 
cipiens a jure nat,qrali, quod quidem duinque contrarium. Coiisist.it autem 
et antiquius est tempore et*excel- jus naturale in trihua, scilicet, raan^ 
lentius di^nitate. Hoc autem jus datis, proliihitionihus, demonstrationir 
legistica*traditio goneralissime diilinit bus. Mandat nam<iuc ^od prosit, ut: 
dicens: ‘Jus naturale oat quod natura ‘diliges Dominum Heuni tuum;’ 
omniaahimaliaAocuit.’ Nos* i.oistam prohibet quod ledit, ut: ‘non oo- 
gen«alitatq{p, quo omnia * i;^cludit cides demonstrat, q^od convenit, 
anim^, aHon ourontes, do eo. juxta ut: omnia in commune habcantur 

qttod hitman# generi solum '^odo ' ut: ‘omnium una sit libertas’ et 
ascrHntor, breviter videsmus; inspi- hujusmodi.” 
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repu^tion by Eufinus of Ulpian’s defimtion, which makes' 
“natural law” a matter of animal instinct. Eufinus returns 
to this in discussing a later part of the same ‘Distinction,’ 
and reminds' his readers how he has already warned them 
that the ancient lawgiv'crs use the phrase jus natv/rale in 
a different sense from that in which the canonists use it. 
They (the old lawgivers) use this phrase in such a general 
sofise that it would seem to be something common to all 
animals, while the canonists use it. in a restricted sense as 
applied only to mankind.^ 

We should compare with this the discussion of the subject 
by Stephen of Toumai, another of the important twelfth- 
century commentatbrs on Gratian. He tfJcplains that the 
phrase jus iifihmile can lie used in various .senses: in 
that of Uljiian,'as the principle or in.stinct common to men 
and all animals; as e(|uivalent tothc ju.s' gentium; as equiva¬ 
lent to the divine law which God ha.s taught men in the law 
and the prophets and the Gospel; in a still wider sense as that 
law which includes both human and divine law, and that 
instinct which is given to all animals; and finally, in a fifth 
sense, as that law udiich is byv nature given to men and not 
to the other animals—the law which tciiches men to do good 
and to avoid evil; this is a part of the divine law, and con¬ 
sists of commands, prohibitions, and demonsirationes.^ In 

^ Bufinus, ‘Summ'a Decrot..,’ D. i. dicitur naturale quod aufiima natura 
7: “£t amnionituin cat auimi, aliter noalra, i.e. dcua noa docult et iMsr legem 
legum lutorea et aliter noa acoipcrc jua el )>cr prophetas et evangelium suum 
naturale; ct ii>ai quidem simpliciua et uol»3 obtulit. Dicitur etiam jua uatu- 
generaliua, ut rommuiiitcr aecribatur rale quod aimulconijihilicudithumlluum 
illud omnibus auiui.ali> us; iios .autem' et jdiviuum, et illud, quod a uatiaa 
specialius, ut atlribuaiuus solummodo .Aliuibua ust, auimalibus I'nsitum, Et 
hominibua.” seuuuduiu banc ultijn^^y^i^crptionem 

® Stephen of Toumai,‘Summa,’D.i.: pouit; uaturalijHre, i.o. divine, et 
^‘Et nolandum, jua naturale quatuor illo alio primitivo. Vel ai quiutam 
niodia dici. liicitur eniin jua natunde, juria naturalia acceptioiiem'non abhor- 
quod ab ipsa natura est introductum reaa, intelligc, liic dici jus ibaturale, 
et nqu aoluni hoinini,jSed etiam ceteris quod honiinibus tantum et non aliig' 
animalibua insituui, a quo deacendit animallljLia a natura Sst insitum, scil. . 
maria et feinins! conjuuotio, liberoruni ad fs^jldum boiium, citandumque, 
procreatio et'cducatio. Dicitur et jua cont®.rium. Quie quasi paisdisigi juria 
naturale jua gentium, qucctab liuinaua eat. »Quod in 'tribua cSaBta| niaadihe, 
solum natura "quasi cum ea incipiens maudatis scilicet, prohibitionibito et' 
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this last definition of the meaning of the ju9 natural 
Stephen agrees with, is indeed probably following, Kufinus. 
In his analysis of the conception and his recognition that the 
phrase must have many senses, he suggests a coniparison with 
the civilians. We have pointed out the recognition of the 
manifold significance of this term jus naturals in Azo’s com- 
mentaiy on the Institutes;' w'hether Stephen, wdio had cer¬ 
tainly studied the civil law at Bologna, had learned this mdcie 
of thinking from Ihe civilians, or wdiethcr the civilians, like 
Azo, learned it from the canonists, wc do not pretend to say. 

Stephen’s treatment of the .subject is interesting, but 
we can hardly doubt that it is the deSnition of Bufinus 
which corresponeft mo.st closely with whflt is usually meant 
by the_y'?4« 'naliiralc in the works of the canonyts. • We have 
seen that Gratian, in dividing all law into natural and 
customary, identilios the jus nafii-rale with the jus divinum. 
Its characteristic cxpi'cssion is found, he says, in the great 
phrase of the Gospel, “Do unto others what thou wouldest 
ivish othei's to do unto thee.”® Natural law, therefore, is 
superior to all other law—it is primitive and unchangeable,® 
all customs und laws contrar^j* to iho ju>f n atu,rule are void.'* , 
In another passage Gratian ui’ges the agreement of natural 
law and the Scrijitures, and concludes that natural law is 
supreme just as the divijio will and the Scriptures are 
supreme^ All constitutions, whether 'ecclcsit^tical or secular, 
if they are contrary to the ju,s natuvalc, are to be rejected.® 


* See p. 80. 

» See p. 98. 

** Oratiau, ‘Doc.,’ D. v. Par jj, I. * 
§ 1. Oratialua : “ Naturale jus intei^.^ 
omnia ct tempore^ 

et dignitule. Cepit "nim ab exordio 
rationalis yeaturaj, nee variatur tem¬ 
pore, iuuimtabile x’ermanet.” 

* Gratian, ‘Doc.,-’ D. viii. Part 
II, Gratianus: “Dignitato voro jus 
naturale simpliciter preralt^ consue- 
tudiai et cto stitutioui. Quo 'unque 
enim ■SWII'Soribus recepta sun^* ! vel 
scriptia qamprebeusa, si natural!* juri 
fueriuli advert, vana^ et irrita sunt 


Gratiauus : “ Liquido igitur apimi-et, 
quod consuetudo' natural! 
ponitur.” * 

j Dec.,’ D. ix. Part I. Gratiauus : 
“Quu<luutcui constitutio natural! juri 
cedat multiidici auotoritate iirobatur.’’ 

® Gratian, ‘ Dec.,’ D. ix. at th'".-^ 
end. Gratiauus; “ Cuw ergo natural! 
jure uichil aliud iji-ecipiatur, quam 
ijuod Deus vult fAri; nicbilque venet ur, 
quam quoil Deus jirobilKst fieri; deuique 
cum in cauouica scriptun* nicUil aliud, 
quam' in divinis logibua iuveniatur, 
divine vero leges natura consistant: 
jMitet quod quecum<]ue divinm volun- 



106 POLITICAL THEOEY OP THE CANON LAW. [PABT II. 

Ignorance •of the civil law-may sometimes be condoned, but 
ignorance of the natural law is always to be condemned in 
those of mature years.^ And finally, no dispensation from 
‘ the natui’al law can be accepted, except in the case when a 
man is compelled to choose the lesser of two cvils." 

These are. strong and sweeping phrases of Gratian, but 
tliey only express a judgment wliicli is repeated by all the 
canonists of this time. The first commentator on Gratian, 
Paucapalca, restatess Gratian’s principles, the jm naiwrale 
is contained in the law and the Gospel, and commands us 
to do to others as wo would that they should do to us; it 
began vuth the beginning of rational creation, is superior to 
all other laws, and .oldmits of no variation, lliit is immutable.® 
We have ^ilrt^'dy (|Uoted part of the imjjortant passage in 
W’^hich Kufinus discusses the chardeter of natural huv; ' in 
the .same passage lie goes on to treat of the relation of this 
to other systems of law. He had begun by saying that the 
jm mUwrdlc. was a principle implanted in human nature, 
teaching men to do good and to avoid e\'il; but, he says, 
the power of this principle was so much weahened after the 
sin of the first man,*that maultind almost came to think that 
nothing was unlawful; natural law was, in part, re-established 
by the Decalogue, and completely by the Go.spcl.® This treat- 

probautur, cadem ct nalur^li juri eoruui noia'isse sit oligi.’’ 
iiiveniuutur advurs.'v. ijuecuiu<iuc “ I’auraiialca, ‘.Suiimiii 'Keoreti,’In- 
(Uviiiiu voluntuti, kcu ('.aiioiiica; scrip- trod.: “ INiiturale jus, ijuod in lege et 
tiire, Hcu diviiiis Icgibus j)rwt]Km(!tida evangelio conliiictur, (|UO proliibitur 
censentur, eiadciu naturale jus jmel'crri ijuiiciiuealii inbirre, quod sibi nolit fieri, 
oportet. Coustilutiones ergo vel ec- ot jubotur alii fiicero quod vultvsibi 
clesian,„oic vel secubi^f ., si naturali. ficrj, ab exordio ratioiialis creatuKe 
juri contrariic proiwntur, punitus sunt yiVpit ot inter omnia primjitum obtinet; 
exc.ibderiuic.” • ' nullo eniin variatur^i^^yy^pre*,sed im- 

* Gratian, ‘Dec.,’ i. Q. •!. Pars i: niulabile permanet.” 

^Gratianus : “Item ignorantia juris * See p. 103.' * 
alia naturalis, alia civllis. Katuralis Itufinus, ‘ Summa Decfret.,’ D. i. 

omnibus adurtis d.ampnabilis est; jus Diet. Grat., ad. c. i.: “Hoc igitur jus 
vero ^civile aliis pern^ittitur ignorare, naturale peccante primo homiue eo us- 
aliis non.’’ _ que confusuin ost, ut deinoeps homifles 
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ment of the subject is interesting, and is probably drived from 
the patristic discussions of the subject.^ In another passage 
he interprets a phrase of Augustine as making truth and 
reasdn equivalent to the precepts of the jus miturdle? In 
anotlier place he takes a reference of Gratian’s to the Canon¬ 
ical Scriptures as implying that ho holds them to bo the same 
as iu^tiiutia mifuruUu? Such is the authority and sanctity 
of the natural law, and wo thci'oforc find him rej>eating in 
emphatic phrases (tiatian s principles, that all laws contrary 
to the natiu-al law arc null and void. In one passage he 
draws this out with much force; in these three points espeeiT 
ally does the natural law differ from the law of cu.stom or 
con.stitution—naiiielj', in its origin, its breadth, and its dig¬ 
nity: Gratian had nlnjudy discussed its supwerity in oiigin 
and breadth, but now drew out again its superiority in dig¬ 
nity, saying that whatever custom or constitution there might 
be which was contrary to the commands and prohibitions of 
the natural law was null'and void, for the T^wd said, “I 
am the truth,” not, “I am custom or constitution.”* And 
again, in a later ]jas.sago, huilnus says moi-e enq)hatically 
still: “ Wbalevor there may b? in the laVs of the emperors, 
in the writijigs of authors, in tins examples of the saints, 
contrary to natural hw, we hold to bo null and void.” ® 

designata jua .iiaturalc rcfoi'nmtum ■* RuStius, ‘ Suiunia Decret.,’ D. viii.: 
est. Red ncSi in omnem Buain plcni- “ Dittert liuoiiiu*” “ Tn liis trilma 
tudiiieiu resliluium, (juia iln ([uidein iiiaxiiiu' jii.s iiaturale diilcrt a jure con- 
onmiuo ojicra illicita, Bed non oiuui- Bueluiliiiis et c<>n.stil.utioniB, videlicet, 
mode operantis voluntas condei.tna- in origiiie, ainiilitudiiie el dignilate. 
batu?. Et projiterca ovangelium sub- Kt (juidem quomodo origine discrejjj^ 
sdtutum est ubi jus naturale in onr.i^cm ‘sujiorius pi oTti^sum cst: et qualiter 
Buam generalitatem reparatur et lepai': in diguitiite prelibatuiri est.: nuno 
undo po:<ieitiv»g,^ 'aiAoui latius i-epetit quonam j)acto 

’ Cf. vol. i. pp. 101-6. dignitiilo Jus imlurale a cetero juredis- 

® Kufinus, ‘Summa Decret.,’ t). viii. tinguatur, quia quecuuiquo de consuet-,,. 
c. 4 : “Verilatcm di«it jjrecejita juris udine aut constitution^ juri natural! 
naturalis in scriptis redacta, rationem contraria sunt, utique in iiiaiidatiR et 
dicit juris naturalis institula sine probibitionibus, yana et irrila jujican- 
Bcriptis.” • * tur quia Dominus dicat; ‘ Ego sum 

“ ^ufinus^ * Summa Decr^.,’ D. ix. veritas,’ non ‘Ego sumaconsuetudo,’ 
c. 3 : r'iStedlSBrcBm scriptui-am v. teris vel ‘ coliRtitutio. ’ ” 
et novi tgstanfbnti instituta natwalia llubuus, ‘Summa Dccret.,’ D. ix.: 
dicit,*' “Liq. igit. apiiar.” “In hao dis- 
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Finfilly, h« restates Gratian’s principle that no dispensation 
can be given from the rules of the natural law, except in 
the case when a man has to choose between two evils, as 
for instance if a man has sworn to kill his own brother.* 
Damasus, a canonist and civilian of the beginning of the 
thirteenth century, discusses the ciuestion of the authority of 
Natural Liiw in his “ Burchardica,” citing the authorities on,, 
each side, and himself, as we understand, concludes that the 
natundc is unchangeable, even by the Pope himself.* And 
finally Pope Gregory IX., in one of his Decretal letters, adopts 
and confirms the principle that no cu.stom can override the 
jiis naturals, and that anj^ tiansgrcssioii of it endangers a 
man’s salvation.® '• 

A consiiler^ion of thc.so passages seems to make it 
abundantly clear that these canonhsts look upon the law of 
nature primarily as ec|uivalcnt to the genoial principles of the 
moral law—principles which are derived directly from God, 
and which are antecedent to and superior to all positive laws 
of any sort, whether ecclesiastical or secular. So far the 

tinctione prost'quitur, quo uiodo jus diim homo interficerc fratrem Buum.” 

naturale conslitutioiiis juri*]>resci-il)!it: fl Cf. lluCmus, ‘.Summa Dccret.,’ C. i. 

queuuiiique eiiim leges imperatorura, q. 7. ‘Piet. Qrat.,' ad c. 6 : “Quia 

quecumquo eeripta auctorum, (jue- omnia liiec stututa partes sunt juris 

cuinque esempla sanetorum coiitraria uaturalis adveraus quod nulla dispeu- 

sunt juri iiaturiili, ii)Wi omnia vana ct satio admittitur.” 

irrita sunt halienila.” r - Pamasus, ‘ Jlurclvvrdic®,’ Ite^la 

‘ lluliuus,‘.Summa'Pccret.,’P. xiii.: 142: “Ju.s .autem natuia% in se est 

“Iteniailv. jus. nat..”ete. “Denioiustra- ineommutabile, ut Pist. non eat, et 

vit Rujuirius, quoniodo jus naluiide ext. de consuetud. ; c. ult. (D; vi. 3 

differat a constitutione eta consuetu- and# Pccretala i. 4. 11); igitur papa 

duie digi‘U,atc : nunc ajierit qualiter non jioaset eonatitutionem facere; qua 

ab'eisttem discredit str’jVentie rigoro:* niapiiuonium ))rol)iberet — ut in illh, 
quippe ciiotiii jus naturale, exaudias ^^Ijitiaruin, etc., xxvii. q. ; suntqui” 
quiSnl iJKCcej.ta et proliibitioiies, nuha.' (Oratian, (^ xxvii. 
dispensatio bdloratur. Quod in illo ® Pc<-retals, i. 4. 11, Gregory IX..; 
^apitulo inshiuatur, quod ait: ‘C'cter- “Quufii taiito sint granora peooata, 

um con»uetudy.\i ct oouslitutioni pro- qu;u)to diutius iofolicom (diimam de- 

))riiiH Bcpe rigor subtrahitur,’ ut infra tineut alligatam, nemo Sana? mentis 

!;'ibe(^ur : ‘ Sieut que|Jam ’—‘ nisi duo intolligit, naturali juri, cujus trans- 

in.ila ita urgeant ut,’ etc. JIagist. gressio i)driculum saltftis inducit, qua- 

Oratianus sicfdicit hie quasi aliquis sic cumqu? cthisuetudiue, queg dicenda est 

perplexus sit aiiquando inter duo mala, vcri;^'iii bac (larte posse , 

lit nou posait vitarc alteruni, quiu de- aliqqHlonus derogari ." ' 

linquat. Exempli causa: juravit qui- 
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subject is clear, and no special difficulty has preseiited itself; 
but we must now consider a real difficulty, which arises from 
the fact tliat thcjws naturale has been said to be contained in 
“ the* law and the Gospel,” while actually there is much in 
the “ law ” which is no longer obeyed. And again, the jica 
twturale is said to be immutable, while actually conditions of 
life now exist, and are allowed to exist, which are contrary-to 
the principles of the pm 'iiAiiuraU. We must consider these 
two questions separately; tind lirst, How is it that the “Divine 
Laws ” contained in the “ law and the Gospel ” have actually 
been chan^red ? 

It is Gratian, in his attempt to construct an intelligible 
system of Churcli* law, who first among^thc canonists faces 
this question. IS’atin ul law, he says, is fii'.st in dignity, as it 
was fii’st in time, begiuiihig with the rational creation, and 
it is immutable; but the natmal law is said to be compre¬ 
hended in the “ law and the Gospel,” and yet men are now 
pormith^d to do things which are conti-aiy to the “law.” 
It would .seem, then, that the natural law is not immutable. 
Gratian takes as an example the law tluit a woman was not 
allowed to enter the temple for a certiSu number of days 
after the birth of her child; nowadays a woman may enter 
a church and receive the Holy Communion at fiiy time. 
Gratian replies to the difficulty by making an important 
distinctioi^ with respect to the “ laAt ” and its relation to 
the pm naf'iirtde. It is true, he says, that the pm naturale 
is contained in the “ law and the Gospel,” but not all that is" 
in the “ law and the GosjJel ” belongs to the jus naturale. 
There are in the “ law ” moi’al precepts, «y^h as “ Thou««!#i®It^ 
not kill”i but there are kL- •> mistica, such as the yegula - 
tions atwuiv-c^rifices; the molial pi’ecepts belong to the 
natural law^ and are immutable; the mistica, as far as 
their exitomal character is concerned, do not hewing to the 
jus natu/rale —^they only belong to it in their moral signifi¬ 
cance; they,are therefore liable to alteratidh in the fortner 
sense, whjle in the iRtter they are* immutable.' «Gratian’s 

Oratian, ‘Beoretum,’ D. v., Ptjfs I. omnia primatom obtinet et tempore et 
8 1 • “Naturale jus inter diguitate. Cepiteuimabezordioratio- 
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critical explanation is of great importance; and it is especially 
noteworthy that he should so frankly recognise tliat positiTO 
law, even when it claims the authority of God Himself, is 
not unchangeable. This is repeated by Rufinus.^ 

We must turn to the second question. The jtis witv/rale 
is said to bo immutable. How is it, thim, that conditions 
are allowed to exist which are contrary to this law? 
Gfratian, in dealing with the iastitution of property, points 
out that there is a difierence bellvxnm the ju.v iialurtv, and 
custom or constitution, for by the law of nature all things 
are common, and he illustrate,s this not only from the 
practice of the primitive Church, but also from tlie Platonic 
doctrine of the mo it just form of State.' It is by the law 
of custoni, or of “ eon.stitution ? that one thing may be said 
to be “mine”\hd another “thina” Gi'atian then cites the 
passage from St Augu.stine’s treati.se on St .lohn, which 
maintains that property i.s the creation of the law of the 
State." Gratian points out the contra,st between the pis 

fiftlis creaturfc, nee variatur temjiore, moralia, ut, ‘ non oecidea,’ et cetera, 
Bed imumtabile permanet. S 2. Seil ijULMlam niistica, ut ]iote Katirifitiorum 
cumnaturalcjuslcgoete>angcUoBUiira, preoeiita, et ali.a his similia. Moralia 
dicatur e.s.so comprehensum (J). i., Part maudata ad iiaturale jus speotant 
1., see p. D8), quedain autem cotitmi'ia ahjuc ideo iiullatn inutabilitatem re- 
Ilia, quo in lego atatuta sunt, nunc in- ci))isf.e inonstranlur. Mistica vero, 
veniautur tonceasii, non viiletur jua quantum ad superficiem, a natural! 
natur.alc imirjutabilc jierniainro. In jure proliaiilur aliena, quantum ad 
lege namque pnecifiisbatur ut mulier moralein iuteillgentian',,f inveniuntur 
ai masoulum parcret, quadraginta, si aibi annexa; ac per hoc, etsi accundum 
vero feininain, octoginta diebua a BUi>crficiem vuleantur esse mutata, 
tempi! ceaaarct iiigrcasu: uuiu: autem tajfioii aecuiiduni moralem intelligent- 
etatim post partum ecclcaiam iiigrcdi iain mutabililateiii ncacire prohantur,” 
obibetur. mulier qu(* * Kufinua, ‘ Sumrua Ilccrct.,’D. «, 

menstrua patitur, ex lege iinmunda Gratian, ‘ Dccretum,’ D. Tiii., 
re/pfttivlStEiir, nunc autem nee cccleafci,^^ Pars I. Oratianua^MDillcr^ etiam ju^ 
intrurc, noc aacrai commutiiuuia nfia- uaturalc a conaulifullme et' cunstitu- 
^teria v>ercipere, sicut ilia, que parit, tione« Nam jure natural sunt omnia 
vcl illud, quod gignitur, noc atatim communia oimijbus, quoi non solum 
post partum fmptinari iirohibelur.” inter eos aervatum creditur, de quibuB 
Do. do., L. vi., attend. Oratianus : legitur : ‘Multitudinia autem creden- 
“ His ita respondetur. In lege et evau tium euat cor uuum et anima una, 
gelio natur§le jua continetur, non etc.’; vBl uin eliam ex precedent! tem- 
tamen quecuinque in lege el evaugelio pore a philoaophis tiAdifiiiy^TVlmtur. 
inveniuntur, uaturali juri coherero pro- Unde apud Platonem^illa emtas juB- 
bantur. Sunt enim in lege quedam tissimo ordinate traditnjP, in. qua 



C&AP.' ra.] THE THBOEY OF NATUEAL LAW. 111 . 

rmturale and the actual order of society in this igaatter, hut 
. he does not furnish us with any explanation. This omission 
is repaired by Rufinus, who deals with the matter very care¬ 
fully. We have ah-cady discussed the first two sections of 
his treatment of the natural law in commenting on Gratian’s 
first Distinction.' Wo must now consider the rest of this 
important j)aasage. After doscrilang the cliaractcr of the 
natural law .‘is the moral piincijtle implanted in man, a3d 
its division into commands, prohibitions, and dnnoin^iralumes, 
lie argues that the force of this was so much weakened 
after the F.-ill that it had to be re-established in part by 
the Decalogue, and finally and completi'f^'^ by the Gospel, 

' Hci then pi-oceeda to show how the abstract and general 
character of the luinciples of the .y'a-s nahirdhi made it 
necessary for additions ta lie made to it ISy’good customs; 
and he gives as an illustration the institution of the rules 
and ceremonies of mai'riag(v 8o far for the additions {quod 
aduiictuvi ckI) to the law of nature which arc^ to be found 
in the institutions of society. The subject of conditions con¬ 
trary to the priiKriples of the natural law (qnod (Mraeftom 
eal) presents greater diilicultigs. Itufinns explains this as 
follows. Referring to his anaJj^sis of the jnx 'iHilurale into 
commands, 2 >i'ohibitions, and doiuriidmliones, ho explains 
this last j)hrase as indicating those things which the 
jtis nalumU neither forbids nor cowimands, but shows to 
be gootlf*^as a special illustration ho namtions the liberty 
of all men and the common possession of all things: tlieslT 
phrases arc taken from Isidore’s definition of the natui’al 
law* as quoted by (.Iratian.- ,Th(!sc cw-ditions belowr;^ 
the natural law, while und -r the civil law this man may 
"Be my# .slayn. .,,^us field mayyour jjropcrty. ' Ruiiiifls 
explains this by sa^dng, th.at suclx conditions, contrary as 
they may seemj^o the natural law, in reality c^rry it out. 

• 

quUque proprios nescit affectus. .Jure pasaago in fuU^ in conaidcring the 
vero conauetudi^ig vcl conatitutiouia I’atriatic theory ot property. CfT vol. 
hoc meum eat, illud vero Jttlteriua. i. pp. llo, 141.) i 

tJnde*Augi>s|il»«^ ait, Tract. G. ad. * See pp. 103 .and 106. 

C. i. Jbaania,^ ‘ Quo jure defendia ® See p. 102. 

▼iUa^.^tcM” (We have quoted the 
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To take he ease of slai/®’'^’ without a 

master followed their unrestrained desires and com¬ 
mitted all manner of with impunity, and it was there¬ 
fore. ordained that should be made perpetual 

slaves. The object/" 

full of pride aiij^ were injurious to others so long as they 
were free, shov/w'd rendered humane, humble, and innocent 
bj' the discipl^due of slavery. No one can doubt that as pride 
and il]-wil/«ii:i are contrary to the jtts nufuixde, so innocence 
and huip’i^ility are proper to it.^ • 

RufjW^'iius’s stateii»e,nt is iutcrosting and suggestive; it is, of 
cour.yct5e, not in anjf sense original, ha- he is only putting into 
oth|6(^r terms the explanation of the contradiction Ixitwecn the ' 
l^otvf and institutions of nature, and the actual law and iustitu- 
r ^^kions of the wcJFni', Avhich had Inaar suggested by Seneca, and 
drawn out at length by the Fathers. Kuhnus's statement 
serves to remind us that the mediieval theory of society re.sts 
upon the assumption that the convcaitioual institutions of 

' Bufinus, ‘Summa Dccrel.,' P. i., possfinsione: iiuim, pnini oiviti hie 
Diet. Orat. lul. c. i.: “ Quoniam aulem cflt servus mens,, iile csi ager tuu«. 
ista lex aaturalis iiuilano rerum nat-, Ouuiia tamen liee, i|ue juri mitiirali 
uram ]>>‘ 08 f.]uitur, ostenilciido solum- videntur adversa. ad i|i.sum Cualiter 
modo hoc iu uatura sui cquum esse, referuntur. K.'ccin[iU gratia. (Juia 
illud aulem iiiajuum, idea iiccessarium cfFrenes fjuid.am esse eetieiant et 
fuit ad modifiealionem et oniamcntum tiiiii(|uam acei)ha1i sine reeiore rive- 
juris naiuralis honos mores syoeedere, l)atil, imiiuHC omnia^coiieepte scelera 
(iniims in eo <irdo (longruus et. decor commitlentes, slal.utuii^EsL, ut (|ui 
servaretur. Pula : conjmictio maria et jMirtinaciter euis jioteslatihuB rebelles 
• lemiiiicesfc do jure nature ; neveroisto existerent, pulsati hello et capti per- 
bono passim ct prccifiitanter homiue,'- ‘■-rvi csseiit. Ad quid hoc, 

siout hc.»tie uterontur, lex liuiusniodi nisi ul qui ,.rins erant #aferi, 
^Mte'ifikft-tiodificata ordincuv auperhi ct noeentos per vagam licffl)- 

discreti ct hoiiesti moris, scil. ut y.t'^m, post hec flereut mausucti, 
nAirtWltt.Bs ijcreone ct suh humiles et inn ocente s p^r senriith 

oelebritate conjugii jungcrentur. .'Gtsce necessitatis discijijffiam ? Quod, scil, 
jam Ihiuet quod juri naturali ah txtra horre-e supcrhiam et malignitatem et 
atlauctuin cst, scil. modus ct ordo eligere innocentiam et Aumilitatem, 
morum. DetS'actum autem ei est non nullus esse duhitat de juree naturali, 
utique in mandatis vel prohibitionihus, el huno in tnodum flumina honestatis 
quehlerogationem nullam sentire que- humane .redeunt adt mare juris nat- 
uiit, seA. demoDstrationibtiB, que uralis, ^ud in primo hotnine pene 
scil. natura non velat non preeipit, perditum in lege jl>«*il|^jei8vaturj 
sed bona ease ostendit—et maxime in evangelic proficitV7i hi mpribua 
in omnium una libertate et communi decoratur.” 
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society are the results of sin and a. ^ 

control sin. Wo shall come ha^ to fc 

the theory or slavery and property. 

Eufinu.s’ explanation is briefly repea Stephen of 

Tournai in the conclusion of that passage c i • i, " i. 

, , , ^ . 1 9f which we have 

already quoted a part.^ He also divides th,, x i t 

^ . _ . 'he natural law 

into commands, prolii bitions, and demmiHtratiow^ , 

such as to love uofl; prohibitions, such as not t^^ j^.jj. 

de.mwiKtraf ioaen, such as that all men should be free: Qugtom 

has, howcvei', added to and taken from the “natuny^j law” 

it has added to it such things as the ruh;s and core.' . ’ 

” . • , monies 

oi marriage, it has taken .away from it not with regarv^ 

its commands or pi’ohibitions, but with rdhpcct to its dem<\^^ 

strati oil an. as in the matter of lilierty, to^ t.ljie jits* gentiurh 

has introihici'd slavery.^ * 

To the niefliiiival canonist then, as to the Fathers, the jiti/S 
imParalf is identical with the law of God, it is embodied in 
the “ law and tJie Gospel,’ for it represents the general moral 
prineijiles whicli God has implanted in human nature, and 
it is. ill its esHi'niiai cdiaiacier, immutable. It is true that 
it is set asidi b;^' some of the legitimate inslitutions of society, 
but tliis is to be explained as a necessary accommodation to 
the corrupt .state of human nature, and this is justified by the 
ultimate purpose of .setting forward the principles of the jus 
uat/wndc. jus luUande is to the*canonigts the norm by 

which any law oi- institution must be tried. 


* Sec p. 104. 

® Stepheu of Tournai, ‘ Sumina 
Decreti,’ D. i. : “ Quixl (f.r., jus 
uaturale) in tribus constat maxim. 

•MiUKlivtis sciliRst, pruhibitionibus, et 
demonstraftonibu's." ^irnAlandat quod 
prosit, ut deum diligero; prohjbet 
quod Imdit, ^t non occidere; demon- 
Btrat quoc^conveuit, iHriSmnea homines 
UberoB esse. Huic autem natural! 


juri per mores et additum est, et 
dctractum. Additum, ut in maris 
et fomina) conjunctionc, cui 
Bolcmnitates caiionica! cum jispectione 
'dorfitatis persouarum 
nnl^m. Detractum in demonstra- 
tioniehs, tanien non in prcceptis vel 
prohibitiouibus, siuut in libertate, qmc 
l>er jus gentium immutala est, et 
servjlus inducta.” 



114 


CHAPTEE IV. 

THi: JUS amriuM. 


nave considerwl one term of that tn'j)artitc definition of 
lajr"" which the Middle Ages inliorit from the corpH>i juris 
^nd Isidore of S>:: iUe. We must l^iefly consider tlie meaning 
which the canonists attach to tlie second kind of law, the 
jus (jrnliuui: Gratian’s definition of this is taken from 
Isidore, and is therefore not fjuitc the same as the definition 
of the Digest or Institutes of Justinian.^ 

Gratian looks upon the jus (jentkim as one part of the 
customary law of , mankind. As we have already seen, he 
has set out a distinction which, as we may gather, he con¬ 
siders to he more fundamental than the tiipaitite definition 
of law, the distinction between natural law and custom,— 


a distinction which corresponds to that between the Divine 
law which exists by nature, and the human%Btaw which 
...^vixists by custom.- The jus (jadkitu is a form of cus¬ 
tomary law, distinguished froiu„the jm civila, because the 
fonner represents tlie custom of mankind, the latter the 
»™“e''^akicular'&^5• Tiii'^ to be cleanly 

’ntpli«i"'"bJ‘'='^^^Vatian and ,bv 'Hufinus. The law of nativr" 
Gratian says, began wi^ the. beginningf?®oi: the‘rational 
creation, and continues unchangeable; the law of custom 
came aftffr the law of nature, and begdu- from t^t time 


V Gratian, ‘ Decietum,’ D. i. 9 : 
"Jus gentium eat eedium Qoeupatio, 
(cdificatiu, Inuuitio, bella, captivitates, 
servitutes, postliminia, federa pacis, 
indueix, legatorum non violandorum 


religio, connubia inter alienigenag pro- 
hibita. ' Hoo indc pa gentium appel- 
latur iHT c on giea fere gentes 

utuntur.” (l8id.7Tft?fc.>’ v. %.) 

See p. 98. 
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CHAP. IT.] 

■when men commenced to dwell together; it was ^nly later 
that the jus eonsiituiionis, that is, a system of -written 
law, began: the firat example of this, Gratian, repeating 
Isidore, finds in the legislation of Moses, and this was fol¬ 
lowed by other legislators.^ Paucapalca repeats the greater 
part of Gratian’s phrases with little change or addition of 
any significance.^ Eufinus also has an account of the bcgiii- 
nings of human societies, and of the origin of the general 
laws and cu.stoms of mankind, and he explicitly identifies 
these with the jv^n ycuthmu. lie descrilx^s how by the Fall 
man’s sense of justice and capacity for knoA’yJedge were greatly 
impaired ; but inasmuch as his natural powers were not wholly 
destroyed, he began to understand that he was ditferent from 
the brute animals Ukh in knowledtrc and ♦•’•'vaier ot life, and 
he began to seek his neighbour’s s(x:iety and pursue the 
common service; the embers of ju.stice which had been almost 
c.xtinguished beg.an again to bum, that i.s, the rules of modesty 
and reverence, which taught men to enter into agreement 
with each other,—and these are called tlus, jus (jndium, 
because almost all races of men obey tlu^m.® 

autem coiistilutionis a justi- 

iicationilius, quas Dominun tradidit 
Moist dicens : ‘ .Si cmnris servum 
ebrctira, &c.’ Undo Ysidorus iu lib. 

6, ‘ Ktyu».’ i. 1. ait: 

‘ Moiscs f,'entW Hebroto itriraus 
omnium diviuaa leges sacris 
oxpUcavlt. b’oroneus Ilex Grccis 
Itrimue leges, judieiaiiue constituit, 
&e.’” .,0 

* - Paucapalca, Summa Deoreti ’ : 
Introduction. 

j’flluflnuK, ‘Summ.a'Bei^t.,’ Prref.^. 
“DiViitas humane creature ante pee- 
catum hie duobus quasi fuuiculis sua. 
pens! eminebat, scil^ ructitudine 
justUie, et scientie claritate : per illam 
proefdebat humaais, per istam c|leB- 
tibus pi;opinqual)at. Diaboli autem 
invidia increscente, pondJro distorte . 
malitie depressa cst rectitude justitie, 
et caligineerruiis obscuratum est lumen 


‘ Gratiiiu, ‘ Dccrctum,’ D. vi. tit end: 
“ Gratitmus, § 1. N.iturale ergo jus^kb 
■exordio rationnlis weaturie incijiiens, 
ut supra dictum esf, uianet immobile. 
Jus vero consuetrtliiiis jtost. naturalem 
legem exordi,.*i!?hiilmit, cx tiuo homiues 
-couvenientes in unum, ceperunt simul 
habitare; quod ex co tempore factum 
■creditur ex quo Cain civitalem ediii- 
■casse tegitur, quod cum diluvio propter 
hoSiinum raritatem fere videatur cx- 
^tinctum, {tos^a postmodum a tem¬ 
pt^ Neu\(oth repn^ra^m sive jaitius 
immutatum existimatur, cum ijiso 
simul cum aliis alios cepit opprinfbrc; 
alu sua imi^illital£,;«orum ditioni 
ceperunt ^ase subjccti, undo legilur 
tie eo: ‘ Cepit Nemroth esse robustus 
venatur coram, Damino,’ id 8St hom- 
inum o^presBO%et oj^tinctor; (|tio8 ad 
iurrim edificanuai^'allexit.” 

. D. Til, Fart#l., Gratianus: “.'^s 
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0 cientie. Qria igitur per claudica- 
tionem malitie incurrit ignorautie 
cecitatem, oaturali ordine cummon- 
onte oportebat per justitie exeroitia 
integritalciu aciontie reparari. Cum 
itaque naturalia vis in liomine pcuitus 
exstiucta non esset, nimirum satagere 
cepit, qualilcr a brutis animalibus, 
gicut prerngativa scieiidi, ita et vivendi 
lege distaret. Dumque deliberavit 
homo cum proximis couveiiire et 


mutuis utilitatibus.consulere, coniinuo 
quasi deiuter emortuos cineres sciutille 
justitie, modesla soil, et verecundiora 
precepta, i)rodierunt quo . . . et oon- 
cordie gubire federa docuerdnt et 
certos pactioncs inire: que quidem 
jus gentium appellautur, eo quod illis 
omnes peno geutes utautur, sicut sunt 
venditiones, locationes, permutationes 
et his similes.” 
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CHAPTER V. 

THE THEORY OF SLAVERY. 

We have now considered the character o:^ the jus naiurale 
as the norm and *fetandard of all just ^‘aw, and have seen 
that in the judguieut of the canonists it Js immutable—^that, 
properly spiMiking, no institution is lawful, no law is valid, 
which is conti’ary to it. But we liaA'c also seen that certain 
institutions are mentioned hy the c<anonists as being contrary 
to the natural law, especially tht' institutions of slavery and 
property, and we have already cousidcied those distinctions 
within the natural law, by means of which llutlnus and 
Stephen of Toumai seek to vindicate their legitimate char¬ 
acter. Natural law, they say, consists of throe parts— 
commands, prohibitions, and denumsfralioncs; and while tlie 
commands and prohibitions are unalterable, the demousfra- 
iionea haviv not the same character,*and j|i may even be 
necessary that the natural law, under this aspect, s hjinl d 
be formally disobeyed, in order that its true ends or puiposes' 
may,be fulfilled. We mus^ now consider more closely the 
theory of the canonists with regard to* the institutiWis of ” 
fcSljjyery and property, and must endeavour tojnflc.ortain more 
precisel;^ their \ lews with regard t..\them. And first we must* 
deal with slavery. 

The can'bnist^iidierited from the^ later pliilosopfcers of the 
Ancient world, from the co'rptt,s jiins civilly and from the 
Fathers, the |)rincipkN>4hat by nature^ all men are free i!nd 
equals, that* s^.^iery is an institution not of iiatufc or the 
■ natural law» but of the jws gentium or the civil law. We have 
already (Jbnsidered this principle as held by the civilians of 
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the Middle Ages, and it is not necessary to cite many passages 
to prove that this was the doctrine also of the canonists. 
The equality of human nature is indeed the doctrine which 
is assumed by them all as the fundamental principle of 
human life—that is, the equality of men, as being all the 
children of one Father in heaven. 

Burchard of Worms embodied in his ‘ Decretum ’ that canon, 
^hich we have already quoted in the previous volume, in 
which Christian men are admonished to remember that behind 


the diversity of the conditions of human life there lay the 
fact that men were all bretliren, for they were the children 
of one Father, tiiat is God, and of one mother, that is the 
Church, and that therefore they were bomid to treat each 


other mercifully and considerately, and not to exact from 
each other more than was reasonable.^ This is again included 


in the ‘Decretum ’ of Ivo.- 


This principle is rt'garded as detenniniug the nature of 
the marriag(i relations of slaves, and a canon in Burchai’d’s 
‘Decretum’ laj^s dowji the rule that if a fn;e vvom.an know¬ 
ingly manied a slave, he was to be reckoned as her husbahd, 
“For, we all ha\'b one Father in heaven;”® this is also 
contained in the ‘Decretum’ of Ivo.* Ivo and Gratian 


include in their collections a canon wliicli prohibits the dLs- 
solution of the marriage of slaves, on the gi’ound that as 
God is the Father of "all men, the same law is'bjnding uj^on 
all in things related to God.® We shall have to return to the 


* Buroliard of Worms, ‘Decret.,’ xv. 
^32: “ CJuiiv ergo constaC in Ecclosia 
diverSli um conciitumjimhiimines essu, 
ut Hint noliilea et ignobiles, servi, 
coloni, iii^tlTunT'oL. Mtora liujuBUudi 
nomina, oporlet, ut quicunKjuc eia^irio- 
lati sunt, clerici, sive laici, clenlenter 
erga eos aga^t, et miHcrieordito.- eos 
trimtent, sive in oxigendis ab eU eneri- 
bus, sive in aeeipv ndis tributif et 
quitiusdamdebitis; sciant.queeosfratres 
suos esse et i .num patrem liabere Deum, 
cui sic clamant: ‘ Pater nonter, qui es 
in ccclis,’ uuam matrem sanctaui Ec- 
clesiam, qua: eos intemcrato sacri foutis 


i)*ero gignit. Diseiplina igitur eia 
miscricordissima et gubematio tcippor- 
tuua adbibcuda esl.” Of. vol. i. p. 201. 

- Ivo, ‘Decretum,’ x^jj. 33. 

® IJurchard of Worms,‘DecfBl^' 
ix. 27 : “Si Immna iugenua accipit 
servam, scieus quia servus esset, habeat 
eum: quia otiqjies unum )>',trem Imbeuus 
in cmlis.” 

Tvo, ‘Decretum,’ viii. 52. 

® (Jrat!..;., ‘ Decret’im,’ C. xxix. Q. 2. 
c. i.; ** Omnibus nobis i^us pater est in 
cmlis, et uiiusqui^ftb, dives et*pauper, 
lil^r et servus, equaliijer pro se et pro 
animabuB eorum rationdbi reddituri 
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question of the marriage of slaves; in tKe meanwhile these 
passages will serve to bring out clearly the fac^ that the 
canonists assume the principle of the equality of human 
nature. 

The doctrine of the natural freedom of men is in the same 
way inherited by the canonists from the Civil Law and 
the Fathers, and assumed by them as true. It is sin, not 
nature, that has made some men free and some slaves; tfc« 
origin of shivery is to bp found not in some inherent and 
natural distinction in human nature, but in the fact that 
sin, as it lias depraved men’s nature, so it has also disordered 
all the natural relations of human socioty, and man now 
needs a discipline, which in his original condition would 
have been as unnecessary as it would fiave been unnatural. 
Burchard of Worms cites, that very impv,.U.nt saying of St 
Isidore’s, which des(;ribes slavery as a consequence of the 
sin of the first man,—a punishment, but also a icmcdy by 
which the evil dispositions of men may lie restrained.^ 
Paucapalca, the first commentator on Gratian, comments on 
the phrase KcrriNifi'x in Isidore’s definition of the jus 
gentiiivi, as cited by Gratian, by (] noting the words of the 
Institutes that by the law of nature all men were born free.® 
We have already considered the important passage in 
which Rufinus discusses the qiH!stion of the apparent con¬ 
tradiction between the law of natuiX!,aTid the civil law with 
I’egard to slavery. Rufinus does not express his views in the 

Bunt. QuBjiroptor oinncs, cujuscumquo bHptinmi gratiftiii cunctis fidelibuB di- 
coniljcionis sint, uuam legcin quantum missum Bit, tanicii ccquus lleuB idco 
a^ Domiuum habere noil dubitamuB. Si ^diacrevit IwininibuB vitam, Rervos 
autem omnes unani legem habcut, ergo cunBtitueus, alibs dominoR, ut licentia 
ftinut ingeniAs dimitti non potest, sic male agendi Bcrvf»-n.j. npiestate domi- 
neo Ber\tis semel .• Hjugio co]iulatuB n.qitium rCBtriff^tur. Nam si omndir ' 
ulterior dimitti potcrit.” Cf, Ivo, Bin jinetufuisseut, quisesBetquiamalis 
‘Decretum/ viii. 156. qu^quam probibcat.” See for the 

1 Burgjiara of».Vorms, ‘Decret.,’ wlllo )ia»sage vol. i. jiMlS, note 1. 
jtv. 44: “Propter peceatum primi jr Paucapalea, ‘ Suinma Uecreti,’ 
hominis, humano g ^eri n icna div- D|i. 9: Jus^ntium eet . . .*Borvi- 
initUB illata eat BervitutiH ita,^t quibuB tu^.•. . .’ 'Jure cu|pi uaturali ab 
aspioik nou %ong;.to'e libertatem, bis inilio omnes homines liberi tissce- 
misericordiuB irroget servitutem. £t badtur. 
licet.pecccitulb humanio origiui^ per 
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'^me strictly theological phrases as Isidore and the Fathers, 
but his explanation of slavery is substantially the same. 
Natural law shows that freedom is a good condition, and 
slavery would at first sight seem to be contrary to this, but 
its real purpose is to correct men’s evil desires and criminal 
passions, and to produce those qualities of humility and. 
innocence in which the natural law is fulfilled. Freedom is, 
indeed, that condition which is agreeable to natural law, but 
men are not yet fit for tliat condition.^ 

The canonists, then, like the Fathers and the jurists, recog¬ 
nise that slavery is contrary to natural law—that is, it is a 
condition adapted'not to the ideal of human life, but to the 
actual imperfectiouf^pf men’s nature. But the c.‘uionists, like 
the Fathers, while they hold that slaveiy is not a natural 
institution, not dllfy tolerate it, but justify it; they not only 
acquiesce in the institution, but hold that it serves a useful 
purpose. ’J’ho strongc.st illustration of this attitude of the 
canon law to slavery is to be found in this, that it recognises 
and provides for the fact that the Church was itself a slave- 
ovmer. We find a series of regulations from the canonical 
collections of Begino of Pruyi in the ninth cemtury to the 
Decretals of Pope Gregory IX. in the thirteenth century which 
deal with this. 

Regino includes in his collection some sentences from a 
canon of a Council of ‘■'J'olcdo which strictly foi<l)id a bishop' 
to emancipate slS.vcs who belong to the Church unless he gives 
own property to the Church; if any bishop should 
emancipate Church slaves cxccpt«undcr these conditions, his 
succesjfpr is to reclaim them.®, Regino also cites a canon wfiic^ 
forbids an abliot {o emancipate slaves who have beep given to 
.o-'inouasterj^ioi >t is unjiAt that while tln^ijnonks, do their 
daily agiicultural work me .slaves,should live in idleness* 

♦ V f ^ ' 

' Sco p. n2f Vi res suas Ecdcsiii? Chriati «on cqa- 

“ llegiuo of Pru^, ‘Do Synid. tulerit, damnum inferat. Talea igitur 
Cauai.,’ i. 3C8 : “ qui iBiiii IdxTtos Epscopus abaqu^ 

cx projirio 8j,'o Ecclcsho Chi-iifi/i ^jii- aliqua tqqxwitionc ad ^ua Eecleaiaii. 
feruiit, litevtos ex familiis Ecckaiio revocaWt ” ((’ouo.*ft>let., ir. c.* 67)., . ' 
ad condeumatioiicm auum facere'non * itegino of Prum, ‘ De , Synod. 
proBiumaut. Impium eat euim ut qui Cau'bie,’ i. 3G7 : “ Monc'ipi*. inps^bi*: 
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Burchard of Worms includes the first of these canons in hif 
■ Decretum,^ while Ivo of Chartres reproduces both.® Gratiai 
states the same principles in connection with the ordinatior 
of slaves. He discusses the question whether the slaves oi 
a monastery can be ordained, and points out that it may bt 
argued that this is impossible, for no one can be ordained 
unless he is emancipated, and he cites as a canon of the 
' eighth general council what is really a passage from the ‘ RegulS 
Monachorurn,’ attributed to St Isidore of Seville, which lays 
down the rule that no ablxit or monk can emancipate a slave. 
He replies to this by urging that while it is (juite time that 
the slaves of a monastery cannot be eiflancipated in such 
a sense that they, could leave the moj^astery, they can be 
oifiained and so emaucipatc'd under the condition.that they 
are to continue in the m?inaslcry—that is, as we understand, 
under the condition that they are admitted as monks; and 
he cites a pas.sagc fi'oiii Gregory the Great which expressly 
authorises the admission of a slave of the Church into a 
monastery.® Gregoiy IX., in his Decretals, repeats the canon 


donata, ab Abbate non licet mnim- 
mitti. Iiijustum est euim ul, uion- 
achU (]u<iti(Uanuni ruiale ojius faei- 
enlibus, servi eorum libertatis otio 
potiantur.” 

* Burcbanl, ‘Pecret.,’ iii. 189. 

® Ivo of Chrttres, ‘ Decietum,’ iii. 
249 and 163 ** 

® Qratiiui, ‘ Decretum,’ D. liv.. 
Part IV.: “Qratianus. Pc servis 
monasterii queritur, an ecclesiastj^na 
offitiis posaunt aggregari, an non. Sed 
famuli ecclesiarum non aunt orditiandi, 
sicut supra dictum est, nisi a propriis 
epfccopis^ libcrtatem oonseiiuuntur. 
Porro servus mouasferii libeiaatem 
cousequi non valet, non ergo ad* clori- 
oatum sibi s^edere licqt. Quod autem 
liber fieijsnompose!!, probatur auctori- 
tate ootava; Sinodi, in qua sic statutum 
legitur: , 

c. S2: ‘ Ajpbati vel monacilo mon- 
aateriP servum riSh lioebit facero 
libenim. Qui enim nichil prop^ium 
habeti.libMatom rei aliena: dare non 


potest, nam, sicut ct scouli leges 
sarixerunt, don jjotost alienari pos- 
scssio, nisi a pvoprio domino.’ 

Oratianus: H.-vc auctoritate pro- 
liibentur servi adipisci libertatem re- 
cedendi ab obsetiuio monasterii, sed non 
probibcqtur nancisoi libcrtatem pro- 
movctidi ad sagras onlines. Potest 
enim in sacris ordiuibus constitutus 
monasterii obsecpiiis perjietuo 8!Sei\o'c',' 
nc sic servus monasterii et libcrtatem 
adipisci ct sacriis offitiis valet asso- 
ciari. . . T ^ 

Part y., Qratianus: Quod autem 
scyi'i ecclesiarir:;. ;\ii;o iiomiue etiam 
monasterii servos signiiicari intelli- 
giaqis), ad sacrio religionis propositum 
dcU'ant assumi, ai^toritate beat! 
Griljorii probatur, qui generali Sinodo 
re-^alens dixit, y 

4 23: ‘ Multos ex ecclesUksttca 
fatmlia’novimus ad omnifotontis servi- 
tiu» festinare, ut ab humaua servituto 
lilien in ilivino servHio valeant in 
monasteriis conversari,’ etc.” 
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of Toledo, which we have already cited from Regino of Prum, 
the canon which forbids a bishop to emancipate slaves be¬ 
longing to the Church unless ho gives property of lus own 
to the Church.' 

These passages will suffice to make it clear that the canon 
law accepted and sanctioned the institution of slavery, for 
they assume that the Church itself was a slave-owner. But 
the mediasval canon law goes further than this, and repeats 
from earlier Church authorities the,very severe condemnation 
of those who encouragwl slaves to fly from their masters, and 
of fugitive slaves. Burchard of Worms cites that canon of 
Gangrae, which we'have discussed in the previous volume, in 
which the anathema pf the Church is prononneod against those 
who toad) slaves to despise their masters and to fly from 
them, and also phf?^b[ the letter of Hrabanus Maurus which 
comments on this and discusses the (]uestion wlicther it was 
lawful to Sixy mass for a slave who had died vdiile in flight.* 
Burchard also cites a canon of the Council of Altheim which 
professes to repeat a saying of Gregory th(! Great, that a 
cleric flying from his chui'ch, or a slave flying from his 
master, is to be excluded froi)i communion until he return.® 
Ivo of Ciiartres repeats these two canons in his ‘Decretum,’* 
while Gratiaii cites the canon of Gangra?.® The canonists 
clearly look uprm the institution of slavery as in such a 
sense authorised and “sanctioned by God thalS^^any revolt 
against it was skinful. 

. M ( 


We have just cited a passage 'ifrom Oratian which refers 
to tho^-mestion of the ordination of slave.s, and wo must noyr 


1 ‘Decretals,\ 4. 

“ Burchard of Worms, ‘Decrcl.,’ xi, 
62: “ Et in Oangrensi concilioj- ila 
scriptum est: Si t|uis servum j mb 
prajtextu divinf cultu.s tloceat domii um 
proprium contemnerej, ut dUcedaC^ab 
ejus ,obse<|uio anathema sit.” ^’or 
Hrabanus Mivirus’ discussion 6f tiiiis, 
see vol. i. pp. 204, 205. 

“ Burchard of Worms, ‘Decretl;’ xi. 
78: “Sanctus Gregorius dicit: cleri- 


cum fugientem ah EcclEsia sua, <Bel 
servum fugientdlTdoniinum proprium, 
et nolentem reverti, judioamus com- 
niunione privari quoailusque ad pro- 
priam ccclcsiam, ve) ad uhmiHjxm suum 
rcdcat.” 

* Ivo, ‘flee^tum,’ xiii. 48. and xiv. 
126. ». 

® Gratian, ‘ DeWbtum,^ C. xvii. Q. 
4. c. 37, 
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turn to this subject, for it serves to illustrate very clearly 
the degree in which the Church accepted the institution of 
slavery. There is no need to go through the evidence in. 
detail, for the canonists restate those same general principles 
with regard to the subject which we have discussed in the 
first volume.^ The slave must not be ordained until he has 
been emancipated,’^ and the emancipation must, in the case of 
slaves of lay masters, be absolute and complete—that is, the 
master cannot retain thf _yns 'jidirocinu the Church, on 
the other hand, always retains these rights, even over those 
who are emancipated and ordained.* That is, the master 
can retain no rights of an ordinary *kind: from other 
canons it would uxpi)ear that the master might retain the 
right to the s(;rvi(?(is of the emancipated slave as^a minister 
of a church on his projiciiy.® 

* Cf. vol. i. pp. 20(i. ejusdmn uioriti ot cjusileia poculii 

® ItegiiKi of I’ruiii, ‘])n Synod. ecclesiiB oonfi'i-re volucrit."’ 

CausiH,’ i. 391; IJurcImrd, ‘ Decnt.,’ JiuliiiUK, ‘.Suinirnv Decret.,’I). liv.: 
ii. 21; Ivo, ‘DeiTctum,’ vi. (M, 100; “Cum autem eodesia servum suum 
Ivo,‘I’anoriuia,’iii. IS ; (jratian,‘De- orclinandum mauumiserit, numquam 
cretum,’ D. liv., I’art 1. sine aliejuo retciito oWquio, eliam non 

* Ivo of Cliai'tiew, ‘Paiiortoia,’ iii. spirituale, Itberare ouin potcrit.” 

46: “ Quiouioque lilK'iiali'm a <loiniuis ® Burchard of Worms, ‘ Decret.,’ 
itii iieroipiunt, ut nullum .siliimet obse- ii. 234: “Nullus olericus ad gradum 
quium patronus in eis reteiilet, isti, si pi'e.sl)ylcrii promovealur, nisi ut scrip- 
sine crimiiic capitiUi sunt, a<l rlcricatUH turn in canonibuK haljctur. Si enim 
ordincm liberi aisi‘i|>iaiitur i]ui directa proptei^llei dilcctionem quis do servU 
manumissiono'Sbsoluti esse noscuiitur. suia queinquai^ elegerit, ct doeucrit 
Qui vero retento obBe(|uio luanumissi literas, et libertati condoiiaverit, t' per 
sunt, pro eo quod adhuc patroui servi- iutcrce.ssiouem erga episcoiilIRrj,.''v-,by- 
tute tenontur obnoxii, nuUateiiUf^ ad terum effeccrit, ct secundum ajK)atol<w 
ecel#siasticum ordinem sunt promo- vietuni et vestitum ei donaverit; illo 
*endi, ne, quando voluerint eorum • autem pcStea in auperbianPSiatus mis- 
domini, fiai^ ex clericis servi.” sam duuiiiiis suis et cauouicasboras ob- 

'•^rati^n, ‘Decrutum,’ D. liv. 4. Bjjpvare ct psalk ’-.icimerit, et ci juste 
Qratianus : “ Qui autem a dominia auis obedire, dicens ae liberum esse, noluerrt, 
ordinandi libertatcin conseiiuuiAur, ab ot.^ciuasi liberc cujus vult homo fiat, 
eorum patwinio penitwr^ebent esse sancta syiiodus ^latliematizat, et 

.alieni, lat inmulltf eorum obsequiis in- illlm a sancta cummunionc arceri judi- 
veniantur obnoxii.” c:\t, donee re^^piscat ct domino suo 

* Gratian, ‘ yecrc^orr,J,jC. xiL Q. 2. olpdiat secundum eanonica prScepta. 
c. 68. Gn^ianus: “ Sed Jotaudum Su autem obstinate aninio ct hoc con- 
est, ^od servi eccTesiarum manumitti te\paerit, accusetur apud episcopum, 
non possunt^ non retento eccles^stico quiMum ordiuavit, et degradetur: et 
patrocini(t, nui forte mauumissor duos fiat servus illius idem domini sui, sicut 
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Ac^rdii^g to a canon in Eegino’s and Ivo’s collections, if 
a slave is ordained by the bishop, knowing that he is a slave, 
but without the knowledge and consent of his master, he is 
to continue in his office, but the bishop is to pay double his 
value to the master; if the bishop was ignorant that he was 
a slave, then those who testified to his character, or who 

V 

presented him for ordination, are to pay tliis compensation.^ 
According to a canon in Burchard, which comes from the 
‘Capitula Ecclesiastica’ of 818-19 >.D., a slave who procures 
his ordination by fraud is to be restored to his master; if 
he procured ordination, being himself ignorant of the fact 
that he was a sla^*o, his master may grant liim In's liberty, 
and the slave will th<in remain in his order,*or he mfiy reclaim 
him as a slave, and he will then lose his order.* This canon 


natus fuerat.” Of. Ivo of Chartres, 
‘Decretum,’ vi. ;30i 

IlufiouB, ‘ Suiiinia Deorot.,’ 1>. liv.: 
“Cum itatjue aervue ordiuaiKtus lua- 
numittitur a privalo, imllo retenlo 
obsequio debet lil>erari. Sed tamen 
notandum i|Uod olisequium aliud spir- 
ituale, aliud non B|iiritual^'; xpirituale, 
sicub miniatrare altario ot hujusmodi, 
non spiritualu autem luanuiiiiaaorum 
liic obset|uium dioiujius,quod leges seeuli 
liberti)ruriioi)er(i«ai)pellant. . . . Cum 
ergo servuui suum ordinaiidum jirivatus 
mauuiuiltit, imllum /pbnoquiuni non 
spiriluale in eo putcrit retiiierc, i.e. 
o])eRilS aut fabrileiri aut offlcialem— 
oiEcialem, iiiquam, que consistit in 
faciendo. . . . Sjiirituale vero obse- 
quium rofoibre potorit,| si a(f hoc cum ■ 
ordinari voluerit, lit sibi et sue quam 
^irte edificavit eccla*!» ^fftcia celebw t, 
ut in Bure., ii. c., ‘Kullus clericus,’ 
ajicrte invenitur.” ( 

Ct. Decretals, i. 18. 4. Same) aa 
nurohard, ii. 2U. 

’ Regino of Pruui, ‘Do Synod. 
Cauai*;’ i. 404 : “ Si aervua, abserte 
aut nescientc rdomino, episcopo aulrm 
aciente, diaeonua aut presbyter fil.rit 
ordiuatus, ij>ac in clerieatus officio'Ver- 
nianeat, epiacopua autem eum duiilici 


satisfactione domino persolvat. Si vero 
episcojma aervum eum ease nesoierit, 
qui testimonium de illo perhibout, aut 
eum postulant ordinari, eimili recom- 
pensatione teneantur obnoxii.” Cf. Ivo 
of Chartres, ‘ Decretum,’ vi. 125. 

Burchard of W’oruis, ‘Decret.,’ ii. 
31; “ Et si quilibet aervua domiuum 
auum fugiena, aut liititana, aut ad- 
hihitia testibus munero conductis, vel 
corruptia, aut <|unli1iet calliditate vel 
fraude, ad grad us ecclcaiaaticos perven- 
erit, decretum ost ul deponatur, et 
dominus cjus eum reclfiial. Si vero 
avua aut pater, ab alia patria in aliam 
migrana in eadom jirovincia filium 
gci^uerit, cl ipse flUua ibidem educatua, 
ct ad gradual eccleslaaticos promratua 
fucrit, ct utruui aervua ait ignotum sir, 
ct postea venions ilominusJUiua legibus. 
eum .'icquiaicrit, aancitum est ut^f 
domiuua cjus illnifsirtatem dare volu- 
crit, ifi grailu auo pemaneat. Si vero 
eum caten.vsft-ivlutia a c^ris Domini-- 
cis abstrahere voluent,gT^unhimitt8t! 
quilt juxta sacroa canonea vilia persona 
manena aaceaMiji digijitate fungi non 
potest."* Cf. ‘Cmtula ^iloelesiaatioa’ 
of 818-19 A.D., in%. G. H. Iieg.'geot. 
ii. NjO. 138. Cf. vol. i. 206. 
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is also found in Ivo’s ‘Decretum/ and was inserted,as a Palea 
in Gratian’s ‘Decretum.’^ It would seem, however, that this 
canon does not represent the judgment either of Gratian or 
of his commentators. Indeed even Bureliard and Ivo have 
also cited canons which represent another judgment. Burchard 
cites a canon which prescribes that though a slave who has 
been ordained is to be restored to his master, he is to con¬ 
tinue in his order.* Ivo cites a passage from a letter o5 
Pope Gelasius I., wliieh enjoins the re.storatioii of the ordained 
slave to his master, but also provides that llie slave who has 
been ordained priest, while he is to be sent back to his master, 
is to servo him as a priest;® and he also cites another letter 
of Gelasius wdiich* does not allow a p-iest to be degraded, 
but punishes him with the loss of his j^cculium, vihile slaves 
in the inferior orders are simply to be restored to their 
masters.* Gratian cites both these letters of Gelasius, and 
states his own judgment as being that, if a slave has been 
ordained without his master’s consent, a priest is to be 
deprived of his “ pcculium,” a deacon is to tind a sukstitute, 
or, if he cannot do this, to be reduced to .slaveiy, while those 
in other orders are .simply to be reduced to slavery.® There 


* Ivo, ‘ Becretum,’vi. 132. Qratjan, 
‘ Decretum,’ D. liv. c. 6 (I’alea). 

® Burchard of Worms, ‘ Decret.,’ 
Tiii. 3: “ Si veA servus, qui sui^rius 
taxato mode toneuratus est, ei ad 
gradus ecclesiastioos pervenerit, domino 
suo per legem emendetur, el ci red- 
ditUB in suo gradu permaneat.” » 

’ fvo, ‘Decretum,’ vi. 354. ‘Pan¬ 
s' dhnia,’ iii. 165. Cf. vol. i. j). 122. 

* Ivo of 4^1iartrc8, ‘Panormia,’ iii. 
irff: “ AotorcB Biquidjjm illuetria viri 
filil nostri Amandi graviter conquer- 
untur, homines juri suo dohitoi?, alios 
jam in cleri^^s, aUos "ffllbdiaconos 
ordinatoi^ cum non solum post mod- 
ernum concilium quod tantorum col- 
ledtione ponti%um omnium salu- 
berriiua!, pravisionjp^ assensu* constat 
«BBe. perfeotum, bujusmodi personas 
luBoipere noi) deberent, verum <^iam 

to divtoai cultum militiee 


ante fuerint, ignorantia faciente, sus- 
cepti, eliminati prorsus ct exuti reli- 
gioBo privilegio ad dominorum posses- 
sioues justa delmerint admonitione 
compelli, et idccafratres charissimi, eos 
quos supradicti viri actoreshr .ojeric- 
atus ofiicio monstraverint, detineri, 
discusses et obnoxios approbates, cus- 
todito legum tramite, sine intermis- 
'sione restituit}, ita ut si quis jam 
presbyter rejieritur, in eodem gradu 
jibCulii sola ^.iiiiissioue permaneat -s 
Diaconus vero aut vicarium praistet, 
aut; si non habuerit, ipse reddatur, 
Iteuidua odicia sciaiPa posse 

ab;iou noxietate, si conviiicitur, vindi- 
oafi, quatcnus'hoc ordinc custodito, 
ne4 dpminorum jura, nec pritilegia 
ulijl rationo turbentur * (Gelasius I., 
Ep^x., ed. Thiel). 

' wratian, ‘Decretum,’ D. liv., cc. 9 
and 10, and before c. 9 : “ Gratiaiius. 
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miglit Beem to be some uncertainty about Gratian’s meaning; 
at first sight it would seem as though the priest were not 
to be j-estored to his master, but only to forfeit his “ peculium,” 
but the fact that he cites the i)assage from Gelasius which 
orders him to be restored to his master, but only in order to 
serve him as a priest, would seem to indicate that he approves 
<jf this, but does not understand this as e<]uivalent to the re¬ 
duction of the priest to slavery. Paucapalca restates the judg¬ 
ment of Gelasius (Epistle xx.) as to the priest.^ Rufinus sums 
up the whole matter in a passage introductoiy to Gratian, D. 
liv. If, he says, a slave is ordained with the master’s know¬ 
ledge, and the master says nothing, the slave is free; if the 
slave is ordained agarinst the declared w'ifilies of the master, 
he must hfe reduced .hi slavery and lose his order, even if he 
is a priest, and he refers for proof t<j that canon of Burchard 
which we have already <|uoted,—it would seem that Rufinus 
did not know this as a Palea in Gratian’s Dccretum. This 
canon prescril^es that a slav^e who has boon ordained with¬ 
out his master’s knowh-dge may be reclaimed by his master 
and degiwled; Rufinus urges that if this w'ero true of a man 
ordain(“d to tlu; piiosthood without his master’s knowledge, 
much more would it hold in the case of a man ordained 
against his master’s declared will. Then, however, Rufinus 
considers over again the case of a slave ordainet^ without his 
master’s knowleclge, and repeats Gratian’s own jiMgrnent that 
in ^}ip case the man in subdeacon’s ojdors, or in inferior 
order's, is to bc; reduced to slavery, the deacon is to find a 
substitute or' to retui'n to slavery, while the pnest is tci be 
punisluTffbnly with the loss of his peculium, and is in nowiSh 
to be reduced to slavery—unless, Rufinus adds, the man^r 
his parents fled from their master, as in the Rise contemplated 
in Burchard’s canon. Finally, he aVlds, some may maintain 
that the regulation represented by BurehlcW’s ca&'on^is an¬ 
nulled by the dicree of Gelasius on which Gratian’s own 

Ceterum, ai o^dominis suis UbwtaB.m tabit, apt in sd^.'itutlm revocabitur, 
consectiti non fucrint, et nd ecclesiB li- oeteri vero graduvuon pSsaunt .gnem- 
coB ordincB aliquo modo irrepBcf ut, quam a nexu servitutis abaolvere, ” 
presbiter peoulii amissionc muletitur, ' Aiucapalea, ‘ Sumtna,, Deoreti,’ ' 
diacouuB vero aut vicorium pro se pres- D. liv. 
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saying is founded (Gratian, ‘Decretum/ D. liv, c. 9).^ These 
canonists evidently held what was substantially the same 
principles as the Fathers; if anything their views are rather 
more* strict with regard to the rights of the master over his 
slave if he should have been ordained. It is, however, worth 
while to notice that some of the canonists have taken over 
from Justinian the principle that the master can only reclaim 
his slave who has been ordained within a certain time; Ivo 
includes in the ‘ Panormia’the provision of the Novels that 
if a slave is ordained without his master’s knowledge the 
mast(M‘ can rt'claim biin, but only within a year. This rule 
is also cited by Gratian.- 

Very similar l ulds arc cited by .the ai’ionists with respect to 
the .admission of slaves into monasteries. Bnrchaid and Ivo 
cite a cano 2 i prolii biting a slave from entering a monastery 


' RutinuK ‘Sumui.'i Decret.,' J). liiM 
“Cum auunii non inaimnu>'i-i milinmi- 
tur, aut lit sciciililjuK dominis aut 
ncscii:iitil>Uii; ciiin vero scieiitiliUK, aut 
contriidioeutilma aut (acuuiibus. Si 
ergo eoieutilm.'. (Unuiiiis et tacculiiaiH 
uervi fueriiit ontinati, cx hoc ipRo elllci- 
untur liberi ot iiigouui, ut infra eadem 
dist. ‘ Si RcrvuR Kcioiitc' (Oratiaii, 
‘ Dec.,’ D. liv. c. 20). Si nutem 
sciena contradixerit doinimia, si 
voluerit domim^i, in scrvitntnm revo- 
cahitur ordinatus, mm roIuui si diu- 
conus, sed etiam si presbitcr fiictuB 
fuerit. Et quidem de diacono babes 
iufra ead. dist. ‘quis aut’ (Gratiilli, 
‘Dec?,’ D. liv. c. 11). De sacevdoto 
vero sic liabetur quia, si aliquis cum 
uxore andllaim aliam patriatii migra- 
veriT, ibique iilium jgenueril, qui 
filius poatea suo tempore ad saccr- 
doiium promotus fuerit—si veniens 
postea Buus .^omhiua ^*¥^ipSre eum 
voluerit, •saoerdos non erit, sed in 
servitutem redibit; quere in secundo 
libro Burchardi„?apit'go ‘De servorum 
nr dina t^nne (Burchar']^ Decretum, ii. 
81). Eoce nesciente forte domino 
tails fuerat ,^acerdaa ordinatus xet 
tiunen’ postea in servitutem depulsus; 


mull o magis ergo, si eo con tradioente. 
Deiiiquu si nesciente domino aervus 
fuerit ordinatus, tune dominus, pro- 
tinus ut sciverit, ilium potent ro- 
vocain, si ad subiliacouatum et iufra 
servuiu couti,gerit ordiiiatum esse. Si 
.lulem diaeonus factus fuerit, aut 
vicarius pro co douiiuo suo delur, aut 
i|ise ill .serviluteiLi revooabitur. Si 
autem saoerdos, sola peculii amissiuue 
mulotabilur, ipso autem aullo modo 
ill servitutem revooabitur, ut infra 
cad. dist. cap. ‘ ii.\ antiejuis’ (Grati.m, 
‘Dee.,’ D. liv. c. 9): nisi^^-'-tc a 
ilominis suis vel ijisi vel corum parentes 
prills fugcrint, ut in supra designalo 
eapitulu Ibirchardi (liurchaij}, ‘ Deci-e- 
tum,’ ii. 31) diximus—nisi quis astruat 
illud Burcliardi per decretum Cfelasii 
abidgatmii.’’ / 

“ Ivo of Chartres, ‘Panormia,’ iii. 
166 : “ Si servus sciente et non contra- 
dieeitc domino, in cAro sortitus sit, 
ex (uK iiiso lilicr el ingenuus flat: si 
cnim ignoraiite' domino consee^ratio 
facA fuerit, liceat domiuqintra aunum 
tanftm coiiditionem prohare et propri- 
nm Piura.reciiierc.” (Novel. 123. 17.) 

Cf.’^ratian, ‘Decretum,’D. liv. 20. 
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■without }iis master’s pcimission,* but again Ivo in the 
‘ Panormia ’ ((uolos the regulation tluit while an unknown man 
who seeks admission to a monastery is not to receives file 
habit within three years, and if lie should jirove to be a slave 
his master can reclaim him within that tiiius, yet after that 
time he cannot be claimed ; and this rule is restated Ijj’’ 
Oratian and llulinusv' Stephen of Tournai also repeats this 
rule, but adds that there was some doubt as to the proper 
course if the abbot had given the slave the tonsure and made 
him a monk before the three years were over ; some, he says, 
maintained that in this case the slave was not to lie restored 
to his master, but that the abViot should be reijnired to tiiid 
another slave of e<|V;il value and give him to the master.^ 
We must'notice tlnje the eanonieal regulations are not so 
favourabh' to liberty as the provisions of .lustinian’s Novels, 
for these only alhvwed a slave to be reclaimed from a uion- 
a.stery, even within the first three years, if he had committed 
some crime.'' We have already cited the passages in tlratian 
which deal with the nue.stioii of the ordination of the slaves 
of a monastery; they may not be emancipated and ordained 
under such terms as that they could leave the monastery, luit 
they can be ordained on condition that they ari' perpetually 
to minister in and for the monastery.'’ 

With regard to the ordination of the Creodmau and the 

' liurcliard of Wom.'i, ‘De<Tct.,’viii. rc'iuisit u^, poslta ciuiA non pot«t, nisi 
2'1 : ill uioiiaKt»*riuiii ntni (.■••'He nit ti'»u Imigc ul iiiveuiri iiou pnssit; 

rccipieii<Uiui ^lon'um fiO uionaA*hum 6e<l Uiuen ca tiu;r ad moiiastmuni 
ftu’ieiidum, piivUtr }»ro])rii vtil- aiMuxit, servi dnjuiuus accipiat.” Cf. 

untatem.^ Qui vero hue coiir>titutuiu Giatian/Dccretum,’Riiiiuua, 
ijufitruui execbaurit. euvi acummuuiowo ‘ Suiimui Becrot.,’ (’. xx. Q. 1; Koveiij, 
BUSpeiuU decroviiuus, HO iiomtm BoDiiiii v. 2. ^ 

blaKpheuiatur.'’ Cf. v\u. 28 autl Iv» of ^ Stephen of Tournai, ■' Summ^Be- 
Cliarlres, ‘ [)ccrotuin,’ U ; xvi. 46. creti,’ D. liv, '9 : “ Quid tamen, hi 

-Ivo <»f Chartres, ‘ Raiionuia,’ iii. ahliaiipsum infra trieimium trotonderit 

184 : “ Si idujuij i inooguitus luonafiteii- ct moiiifuiitjt feecrit ? Quibusdam 

um iugredi voluerit, ante tiienidum vidolur favore I’cligionis, ‘tjuod non 

uionachi habitus ei dlui piuistetur, et dcljcat cum thjuiiiius exti*aliere, sed 
si iiiira trei# aiinos, aut 6eryus,j,aut alilias aliuui eiiijjem ^atimationis t-en- 
colonus, aiil liborlus, (juieratur a t^om- eatur fesUtueiH^' ^ 
iuo suo, reddatur ei cum omnibui^fjme ^ Novels, v. 2. Cf. voL L 122. 
altulit, hilc tauien accepta do u<[puni- //See p. 121. 
tate. Si autem trienuium non (uerit 
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inscnpl%Um, Gratmn cites two regulations, biit they ai'o hot, 

. in haraiony with each other: the first forbids the ordination, 
of'any person who is under any servile obligation without the 
consent of the person to whose service he is boundwhile the 
other provides tliat tlie i-im'rljtfitiiiH can be ordained without 
•the pel-mission of liis master, but that if so ordained he must 
continue to discliargc his agricultural task,-—this latter reg¬ 
ulation is taken from the Nov<!Is. (Jratian himself s.ays that’ 
no freedmau can be ordajned iinl<;ss the master suri-euders 
his rights as “jiatron.”® It is important to remember that 
the civilians look ujmn the ((.•'■er/yiti/ms as a free man rather 
than a slave, and tliat A/.o le-ld that ho'could be oi-dained 
without his masteiss consent.'* 

It Is cli-ar, (hen, that' the niodijeva) canon law, while 
.maintaining the jildlosopbic and t.'hristiau doctrine of the • 
eijUab'ts' of !ium.-.n natuie, and while declaring that under the 
law (if iiaLin-" all nieii •■in? free, yet very clearlj' defended 
and saialioned tlu' institution under the actually existing 
cii'cunislair'i's of human life, while the mediieval Church 
reeognised it. hy itself holding shues and l»y refusing to allow ' 
the i.a-dination of the. sl.-ive. We must now conshhu-how-far 
the inllnence of eanoii law'-tended to mitigab' the conditions 
of slac'ery, and In w far, in spite, of its formal theory, its 
inlluenee teuoed to living the institution to an end. 

The Churcli gave the weight of its authority to the provi¬ 
sions of the Koiiian law which restrained the arhitrarj^iower 
of the master aiul ]iroteeted the slave, and lent the sanction 
ol^its owni penalties to tlie eni'oreement oi tliose laws,'T>hile in 
relation to the marriage of the slave it went further than the 

^ Gratian, ‘Decrctum,’ D. Uv. 7 : ita taiueiif ut ^erici facf.i im|)UHUixa 
“ Si quie obligatus ertt tiibuto Kei vili, silji agru'ul1,uram atlinpleaiit.” Ci*. 
vel aliqua comlicioiie, v*: ju-sbroduio Novel. 123. 17. ^ 

Ciijusdibot iCm e^t onlinautlya (iratian, ‘Dccretuni/ D. liv., after 

jclericuB: nisi probata? viUn fucrit, et c. 4, Graliauus'! “Qui iiutom ordi* 
patrooi consensus accesserit.” ujiiid*, a doniiiiiK suis libertaicin c»jii.se- 

® GrartiatL, D. li.. 20: quunVur, ab eurutn patronnio petutus 

luBcnllftitaos vei’O in ipsis possessi- debciit esse alieni* ut in uullo eorum 
onibuft clericcm, etiam pr.cter volun* obsequ*“s inveiiiautur obnoxii.” 

Intern domiiibrfim fieri permittiinua : ^ Sec p. 40. 
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Corpus Juris Civilis. Wc have seen that both Placentinus 
and K. 7 J 0 deal very stringently with the master who ill-treats 
or kills his slave; they liold that a master is liable to la* 
proceeded against for homieide, as though lie had killed 
a freeman.' Regiiio of Pruiii cites a canon which imposed 
upon the JJishop in the visitation of his diocese the duty of 
iuf|uiring whether any slav(--owner had kilh-d his slavt* with- 
'ont legal 2 )roc(‘edings," and another canon which imposes 
the sentence of excommunication^ foi’ tAVo years upon any 
slave-owner who has done tin’s.' 1'hese regulations are re¬ 
peated by Ihii'chard of Worms.' Ilegino also reju'oduces from 
the Theodosian Cotie a regulation that, in the di\ision or sale 
of proper! ies, care shojild Im' taken that Iwishands and wIm's, 
parents ai'd cluldrenj^should not he separated from each othi'r.® 
Oregory IX., in the Decretals, repVoduees and am]ilities the 
doctrine of the ancient Homan law, that a slave deserted or 
cxposi'd in infancy or illness is to he reckoned a“ emanci¬ 
pated.” Iso and (tiutian include in their collections canons 
which extend the ])rotection of the Church to the frcedinan, 
and provide that any ])erson who attacks their liherty, W'ith- 

^ See p "7. fueriiit, M est u\(ir tiiin iilii-, ot niiuilo 

Iteninool I’luiii, ‘ He vSjIll'll. Ouuw,’ .muii, lUtli vieuiis, .ul iiiium ilel»‘i\nt 
ii. .’1. 10. One of af>ciie',o( i{ueslionb jintiueie, eui niii-,ielueii1 coiiiuiutiue 
to fie .tskeil I'.v the liislii'p in In-viXit i- i|Uiiil hollieituiio nnlin.iutiuiu deliefc 
tion- “ U-l alii|n),, ipii I'lopouin-ei\ .-]ieilalitei eusloilhe, ut M')><vratio fieri 
uiii cxtr.i judi'etn ottnleiif, et iiliijn.i. oinnino non po--it'V 
fcinma iiine .imilUin piopuam neca {'f. (’"it. Theoil. in 25: “l)e Com. 
rent ftti'"ie roll iii{l.tmin.kta limit.,” Jnlcipiet.itio. 

^ Iteginoot I’luin,'lleSjnoil. Causi-,’ ^ ®‘Deciel.il-,’\ 11 1 “Sitt patre, Mvo 
ii. 26: “Si ipiis wivuin piopriuin fine at) ,ilii>, Heieute iji-o tint ralum li^hente, 
lonnieiiTti. juiiuis ucoilefil, eMoi,i- nie^iato pietali-ofliiio infant-exiio-Vius 
muniealioiie Iiiemni re.Atum t-uiguinih e\'titil : hoc iji'O u potufitate fuit 
cinenihilitt.” , Httiia lilieialus,. Kam Vt hoc c«i>u iu 

■* Ituuhaid, ‘Decr^iuin,’ i. iO 10; inp:enuitatem*-liliertu-, et serrus in 
vi. lb. tiliert.itein eripitur, ixuod et dc pras- 

Ueeinoof ISuni,‘])e Synod. Ciiu-i-,’ dietis ;;v.5,,y;unniue letati* languiiUb, 
ii. 1'22 : “111 (liviRione, iiupiit, jiiUri- -i expo-iti lueuiitvA'elf id aycui eorum 
moniorutn, feu li-ea.ium tloniinoium, aluneuta inipi.e denegari contigerit, est 
Bcu- pnXatoruni, oli-ertari i-peei,.ditei dicenduin. .Sane qui ho» suacipiunt, 
dehet ut ipila inju-tuni e-f fiHo- a non j'o-bunt p-oj>t&' hoc in eorum 
iwrcntitiu-, iixote- .t maritii-, eiiiii ad iiersoms jut ifftiuod vendicave.'’ Of. 
quemcnnqui* po-se-sio jiorvcn^’t, so- Dige&t, xl. 8. 2. 
que-lrari, ut mancipia qusc jiurinixta * 
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out a judgment of the courts, is to be excludoc^ from the 
Church.^ ' 

So far, tl)e (/Imrch law does not do more than reinforce 
the civil law, but the most impoitant aspect of the relation 
of the ouioii law to thi' coiulition of hla\eryis to l)e found 
•in the treatment of tht' iuarria;i(' of slaves with slaves, or of 
slaves with frt'e people. We lune just eousidei'ed the rul(^ 
which ll(‘giuo takes from the Theodosiau C^)de, that the slave 
husband and \\ife were not to be* separated from each other;® 
this is a liuniam- eonelusion from the principle that the mar¬ 
riage of a slave, if eontraete(l under legal conditions, is indis¬ 
soluble, like th<> marri.ige of free j)eoph-.* This ])rineiple i.s 
expn-ssed ^ery emphatically in a eai^m contained in the 
collections of Iiurchaid, l\o, and (lr.itian." Jt must?, however, 
be noticed that according to this canon, if the marriage is to 
1 h‘ indissohilile it numt ha\e been contracted with the con¬ 
sent of the master; a marriage Avithoiit this consent is, wo 
may iidVr, illegitimate. 'I’liis is expressly stated in the 
latter jiart of Ih-gino's e.inon: the sla\e w'ilV is to be 
bought or .sold with her husband, unless she is the .slase of 
iinother master; the law strictly forbids a sla\e to marry 
the slaNc of another master (presumably wot bout the 
master's have), .such a ni.irriag<- is to be held nidi and 
void, and to be reckoned as adultejy.' On this jioiut wo 

* IvD of .I'T)eii<'luni,’ x\i. iloiuiiKi'. h.ilicant* soil in uiio cunjupo 
61: '• Liberto', Icf'itime .Inuimi-. suis x«*n.niDfu(i', iliiuiiuis ncmuit suis. lit 

factos, eceli'-ia, m ih'ip-so liiml, Ijoc iii illi. .ilsiTwiiidoiu ost,* iilu leK.ilii* 

tueatur, (Juoil si ijuis aiitf auilii'iimi^ coiijunctio fuit, el pT M.luntatem 

aut ]>i^vailoio eo-, aut essiioliaio v.d- il.iiniii.iiuin." 

ue^ib vel )ii,i'iiim|i-ont. .ib co-lcsia <('f Ivo of Cyiaitics, ‘Tieiietum,’ 
repellstur.” Cf. xm. .b'! 04, ‘ P.uioruu.i,' \si i.!0 ; ‘ I’.iiioimi.i,’si. 40. (tratiaii, 
ii. 82.^4, and ^Jrati. 111 ,‘Divuluiu," 1). ‘ De.tctuiu,’\xi\. (,• 2. c .S. 

Issxvii. c. 7. * Itffiiiii of pyirii, ‘ 1 )e ,s_s uoil. t'auhia,’ 

® See last page. • li. 12.'!: “Id otioui in s’ciiililiono sol 

’ Burohard, ‘Denet.,’ ■' . »“1)io- emptionf sidi-tia obsi.®ini delierc, ut 

tlua est nylits, njuAtl (|uid.im loKitiiii,i quando quis mniituin iMuoiit eniat pa- 

Rorvorum niatrimonia iiotentiitis.i qua- liter et conjuiieiJi, nisi foite altcriuB 

dam pnoBUinptione diiim.int, non aneilU tuciil ll.ie do re lex jSliet 

attcodentea illi^d^vaafteliouni. ‘Quod Iit.pie mteidieit ut iiullus sers’us nequo 

Dous coSjunxit, homo non Rep<net.’ propiius neqiic eeelesiastieus neque de 

Unde jDubis visum est ut eoujiiuia sjr- liseo u#cill.im ahniam in eonjugium 

vorum PQU dfriiftantur, etiaiusi sit versus ducat, hiimUlOT aucilla alterius servuni 
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can tiaccta detinite development in the canon law, for, 
in one of his Decietals, Hadiian IV. laid down the lule 
ctpiessly that inasmuch as in .fcsus Cliiist thcie is neither 
fiec uoi sli\e and tin siciamcuis au open to all, sd also 
the inaiiii_<.s ol slms must not hi pioliihitid, even if they 
aie coidiiftid i<i<unst the vill oi tliiii mastus tiny aie not' 
to 1 h dissohid l)j Chuich antlioiitj, hut tlu maiiiid sla\<s 
must dis<hai,4c thin k tiistoimd siiiicts to thin masttis'- 
Tlu canonists aho d< il < m fullj iMth tlu ijiu stion ol the 
uiaiiiani ol lilt mm Ol AMuiiin Mitli slms Ihnchajd cites 
a c^inoii whit h Ia\s doA\n tlu hioul piiiii iphs on 111)1111 the 
inattci vis diddiil li a liif nun niiiius i s! lie noinan, 
not kiiowiiijf tint sl» A\ IS I si 111 111 is^to 11 ill t 111 hi 1 hum 
'fclaMi^ il 111 (in it 111 t in not lu is iui to mini aiiotliti 
vile li lioMiMi at tlu tiiiu ol iiuiin_,i lu Kiuw that she 
was a sla\t tlu nuiin.,u is lalid ind so in tlu i isi of a 
fill woiiuiiA'Iio iiiiiius i slni This ( moil is i(piodiiccHl 
hj Iao in tlu ‘I’liioiiiin •' iiid (.liatiui dismsistlir whole 
(|U( siion (iiiJnlU uid toiuludis in ti mis wlnili aijutwith 
tliosi of ISniiluids ( moil ' 

A^ain tlu ( liuith otiiiid iciitaiu piotution to tlu slaie 
h} its lights ol siiutnii) In m qipiiidiv to tin woik of 
Ei^iiio ot Piuiii Him IS 1 ( moil wliiili lais down tlu lulo 
that li <1 sill, who h is loiimiitti d sonu Janlt Hits to the 
(’hinch tlu nusti 1 i- to swtu not to ])imisli hnn foi the 


nt |ui ^1 It 1] t li jii il I t( III it 

ItlllUll) ll 1< tUl llUlll (111 11 ll]Uj 

lui 1 ct ) r n luluii d luUtui 
1 ‘iHqrrtils i\ *1 1 {li ,ti 111 11 
SuK |U \1 I mill l] ht ll jl Mt 
tiift di^iiitli ( f,ii oit, mi lu 

( liiist .)( 11 IK |u( liljtr lit |iit 1- i\us 
i a |iii i s i 1 u cii i 1(11 nl 
itnmilu, 111 ju |IK iiCt iiitd 
“in s mum ii i dtliit ulliUims 
Jl luldi ll 1,1 lit) i Ik dill'Us 
(1 mill it iinilis < uti 1 tu full mi 
nulla III lU sunt ji jtii I ( <c Itsi 
astiK juli 1 (list Uindi, dll it i 
taiiien it t iisiirti smiui niuujinuB 
dtl lut 11 ] rii d umiia (\liil t 

Uuiilu d, Dcciei, ix Jo Si 


[III 111,. 1 mi 1 mu mull mi ultdiUB 
us I 11 iiiidct ct iMstimai <ju(il 
i„uiu 1 it 1 i| s i lomiiia jiustea 
lupi t 11 (iMti 1 PHii a Miiitu eiedi 
UK 11 I t( si 1 1 I li 1 n 11 j otenij* Bi 

\ lull if liiuii iiiipiat ,,Si lutem Mor- 
i un ( imc (,(Ki(i li,(iiillaucHvcrat; 
1 st ui k.itim «n liatxat fumiUiei 
<i iiiulid msiiiui dc Bcrvo alionus 

fi U( "TcTiT 

h 1 inotmia ii Jl 
* Cii itu.li llidetum,’C uaz Q 2 . 
Ti 1 ihi bul)(Ji of the Canon Law 
iiid the njyniage of slaves, of, 
Fitisd ‘ Gischiihte tits CanoniBoheu 
r*it) (eht« 
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'fault, and he then to be restored to his master; if the' 
Imaster breaks his oath ho is to be excommunicated. * This 

^ . , . . ^ ij. 

canon is repeated by Bui-chard, and by Ivo in the ‘Panormia.’ ^ 
'Ivo’s'* Panormia’ contains another canon wliicli sets out tha\ 
not only tlie Church and its court, but also the house of the 
'bishop, are to bo rockoiiod as saiictuar-ios, tliat no one may 
venture to take from thence a fugitive slave or criminal^ 
and that the rulers of the Church are to obtain for him a. 
promise of iiumuniiy. T’wis canon is repeated by Ivo in the 
.‘Panormia,’ and in part by Gratian." These canons, however,; 
must not be. misunderstood : the Church oilers a certain, 
protection to the .slavci tiirougli the right of sanctuary, but' 
the Chuj'ch must* not finally detaiik< the slave, or allowr 
him to escape from his^uiaste]- by sl^-king its {>rotection, 
Ivo’s ‘ Decr'.'tum ’ contains a canon drawn from a letter of 
Pope Gela.sius 1., which laj’s this down vmy explicitly; 
the authorities of the Church must restore the fugitive, 
slave, even against his will, to his master, after they have 
obtained from him an oath that he will not punish the- 
slave; Gratian reprodiures the canon,' ;;nd Pope Innocent 


' Keghio of I’niin, ‘ 1 V, Synod. Cau.si.’^,’ 
Appendix i. 14 : •’Sorvus iiui ad eccles- 
iam pro <iualilK>t. culpa coufiif'crit, .-^i ;i, 
flomiuo pro aduiissa culpa eaci'ameiituiii 
suaceperifc, slatim ad .servilium domitii 
suf rodire cogalui'. J 2 t «i, posteac)uaiu 
dato aacrameuto doiijiuo suo (ucrit. con- 
slgnatuB, si aliquam po iiam pro cadem 
culpa pertulcrit, ]iro coiik‘ini)tu Ilfc- 
clesis# et prfevaricalione tidei diiiiiiuus 
a communioue catholiconiui haboatur 
extraoeus." • 

O'f.* Burchard, ‘Dec^ipt.,’ iii. 192 . 
. Ivo,' ‘Panormia,’ ii. 73 . 

® Ito, ‘ Panormia,’ ii. Tfi: “ Servum 
confugiontem n<^ ecclesi.uu *scu in 
atrium e*lesi:l?, ant in oflioiiias regu- 
larium fratmm vel iu curtim vcl in 
domum episoop^ quij luec in anticjuis 
canonibna pro immua^tatc tciiciitur, 
somp abstrahere audeat, uc<iue luda 
dnpafej ^j^m rel ad mortcm.a ut 
-tonpr^.dlei^ et,: Bonctorum ejus prie 


{‘innilais .^^pn^etur, net! rcotorea ecclesi- 
Hruiii vA vitjim ac uieiubra ei 

cum juriimcuto obtiiicre Btudeaut. 
Tamen Ic^itimo coinpuiiat quitlt^ue 
initjuo fi’ccrat, et si iij??ecutor uiagis* 
tris eccloniic ••I'tfUrc noluerit, caiioiiice 
cunPtriiijfatur.’’ ^ 

Of. l^urchard, ‘Dccrel?/ iii. 194 . 
Grutiaii, *l)ecretum/ G. xvii. Q. 4 . c. 9 , 

^ ivo, yiecretuin,* svi, : “Metu- 
cutea fiiumli cVniiiios, si ad ecclesia) 
septa confugcrint, intercessionem de- 
lieiit i|uivicre, uou latebras, ue hcc ipaa 
pitcsumptio /arditatw lomeritutem 
augeat rciiitendi. Filiua eteniiu nostcr 
vir spuelabtlw Petrus^ueritur servum 
suum iu eceJesi^ S. Olemeulis diutius 
commoiari, cui cuui depubisset saciTi- 
menta ,j)i\'ustan, ilium ,ogredi imlla * 
ratiouc voluissc. Pit ideo dircctus 
supradicti homo de prajseiUi cum eo, 
quern lelegerit esse roitlcudum, cuui de 
impmiltate ejus sacramenta prebuerint. 
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III. layst down the same principle very clearly in the- 
' Decretals.’ ^ 

One form of enslavement tlie t'hureh law, following the 
secular jurisprudence, did prohibit and jmnisli — that is, 
the kidnappino and ensla\eiiH>nt of free (Ihristians. The 
Thcodosian Code imuished with death thos(‘ who kidnappeci 
tchildren;® Re^ino of I’rum embodies this law in his work, 
and condemns es])eeially the sale of Christians to the 
heathen;* Ilurchard’s ‘Decrelum' contains similar regula¬ 
tions;* and 1 hnisdedit’s ‘ Collect io Caiionum ’ contains a 
provisioTi against ,the sale, presumably of (‘hristian m(“n, 
cmlxKlied in tin' oath of allegiance of Demetrius, Duke of 
Dalmatia, to the Rop 

Finally^ though (1 j<’‘ Church .‘MM|,ni(‘Sccd in and sanctioned 
the institution of slavery, and though it did itself possess 
slaves, yet the canonists furnish us with continui'd evidence 
that the Chuich looked upon the emancij)atiou of a slave 
as an action meritorious and acceptable to Cod. Regino 
and Ivo inclu<le in their collection a formula of manumission 
which expresses very chsirly the conviction that he who 
releases his slave from D>ndage will be rewarded by Cod; 
and this foimula is ipioti'd by Rulinus,® and Cratian repro- 


euin facial ad douiiuiim tiuxlis 

oiiu’iliu'! rcuieaie. Aut, hi in li.io 
jK-i vicacia fin to iierhtitoiil, jniht hacra- 
meiitum’c''* pr.i xtituiii icddatiii in- 
vitus.” Cf. (iialiau, ‘ DecicCuin,’ ('. 
xvii. Q 1. f. .■52. 

* ‘liccii ils,’iii f9. ti. {‘inn. Ill.i: 
“Si \eri> seriUh iucifi, qiii cunfiigciit 
ad ecclchiam, in>sl(]uani do iiiipui^d.ito 
hii.i diiiiimu', ojun dorifi', jtiininoiituiii 
pi.ohtitcrit, ail hPivitii'in duuihii bui 
loiliio ooiiil«'lhtur otiniii iuvitus; 
.diiiijuiii a doiiimi, potoiK oicnp.ari. ” 

- Cod. Tliood.. i\. I S, Ad. Lk'S'. I'all. 
Intcnirotatio : “Hi, ijiii lihos alioiiiw 
iuito aiistuk.iiil ot ubuuuiqiio tnnih- 
duxonut, hiie ingciiuuh bno seivuii hit, 
morto puiiiiitur. ’ 

" HoKino of I’ruiii, ‘ 1 )o byuod. 
Cauhis,* ii. 301, 


■* 15uioli.ird, ‘Decret,’ vi. 49; six. 
IS!;. 

’’ lloubdcdil, ‘(’oil. 0.111.,’ iii. 278. 

® llogiiioof I’luiii,‘Do Synod.CauBis,’ 
i. fl 1. “(,hii deliituiii silii nexum atque 
o(im)i( tons iela\,it hoiiit.iuQi, pnemium 
in lutuioajmd Doiuinuiii hila proven'i'e 
non duliitot. (Juaprojiter ogo iu Dei 
iioniiiio illo pro lotnodio Aliimju njpu' vol 
.lU'iiia lotiiHCtione in ecolcaia sancta 
I’otir! lel illiuh haiiofi hub pnoaentia 
o)iisoo]ii. vel hacerdotum ibi conusten- 
liuiu ac nobiliunj likqruai, ante cornu 
altaiib istius ooolchiiu, abaofi'o Bervum 
niouni illiitu ]ior lianc curiam abaolu- 
tionis,_<.t iiihcnutfati lb Omni vinculo 
hPiMtutis,’'ot«f Cf. ‘Deoretum,’ 
M. Kil’; IlufmuB, ‘Sumuift Deorcti,’ 
D.'‘liv. 2. 



duces , dn even more significant statement by St G|fegory the' 
Great, in which he describes the puipose of the Incarnation 
as being to break the chain of slavery by which men are 
bound, and to restore them to their primitive liberty; and 
urges that it is thei’cforc a good action to give back to 
men, who in the beginning were brought forth by nature 
free and whom the j'lia (jenti.uon had subjected to the yok^ 
of slavery, that liberty in which they liad been bom.^ 

’ Gratian, ‘Dcoroturii,’ 0. xii! Q. uerct lil)crtati, salubriter agitur, si 

2. e. 68 : “ Cum redemptor iio-stcr, hominoB, quos ab iuitio natura liberos 

totius couditor cioatune, ad lioo pro- protulit, ct jus gentium jugo substi-. 

pitialus humaiiitni vuliiit cariicm as- tuit servitutk, in ea, qua nati fucraiit, 

Bumere, ut divinitalLs suiu gratia, nianumittentis benoficio, libertate red- 

diruiJto, quo tcncbamur*captivi, vin- daiitur.”» (Gregory I., Ep. v. 12.) 

culo servitutis, jirisiinrv! nos reatit- 
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CHAPTER VI. 

THE THEORY OF PROPERTY. 

I 

In priA’al.(^ properly we liave. <1 secoiuJ iuijjortaiil. example 
of an iii.slilutioii wliv:;!! is recof^nised l/y the canonists as 
■being coulrary to ud'iure and natijLral law. and as yet act¬ 
ually and legitiniately e.xisting. We must examine tlie 
appajent e,ontiadiction, and consider liow far tlie canon 
' law lias a detinite tlieoiy of the institution of property, 
and of its rights aud limitations. The theory of the canon 
law is founded directly upon that of the Christian Fathers. 

■ We have endeavoured to s(st this out in our ])re\ ious volume,^ 
and cannot now restate this. Tlu“ canonists assume the 
general jii inciples of the theory, but they also draw them 
out in a careful and deliberate fash ion. 

There are several ipcidental references to the theory of 
private property, and its origin in tlie <‘arlier collections of 
the can;m law, but it is not till we come to Gratian that 
there is anything of tlu' nature of a systematic exposition of; 
the subject. It is, therefore, witli his tri'atment of the iwsti- .' 
tution that we begin. In detining the dilfcreuec between the • 
law of nature and the la^v of custom, Gratian sayb that, by 
the law of nature 1 11 things are the commbn property of all 
men; and that this principle was not only followed in the 
primitive Cl/urch of Jerusalem, but was also toyght by the 
philosophers; it ^as thus that I’lato e.xcluded the desire for 
property from the most, just foian of State.®, Gyatian takes 

1 Soe vol. i. ni. 132-146. n-ituno a srmsuotudme ot constihitione. 

- Clritlan, ‘ Rocrctum,’R. viiw Part Kavi jure natui.e sun^ omni^ com- 
I. : Gratiariu.s. “ Differt etiam jus muuia omnibus quod non soha^ inter 
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his principle from the patiistic theory, and illustrates this 
with that important passaue fiom St Au^ojstine, with which 
we have dealt in the inst Miluino, in which it is veiy 
explicitly and tmjih.itic.ill^ laid down that piiiate piopeity 
is the Cl cation ol Ihi State In anotliti pait ol tho'Dtcie- 
"T.um ’ Grati.in citts an inijioitant passi^i fiom a spiuious 
kttei of St ('liiiKiil ni tlu jisiiido Tsidon.in (olldtioii, in 
which it IS staUd tint tin usi ol all things in the woild* 
oiiijht to h( (oninion to,all iiuii hut thiou<,h nu<(uity it 
has (oiiK .ihout th d nn n (hum th ii_,s as tluii pinato 
possiss'ons Old Un w i itu ntiis to I’l do uid to tin < v- 
aiiiph III th \piMKs and thin dis(ip|i\' 

Hti( thill wi li'iM tin tiilinii il di^itinii ol (natian with 
iinaiil ti ])i i\ It piipiit'y It IS iiiit«i pinudiM.oi mituial 

instituhoii n ilms not 1 1 |i n_ to tlu uii d oi pcilut hie, 

tlu oii^iii li jii\ iti pi ijii it> liiusi hi loolst il loi ill sndnl 
appitdi uiil lists iipiiii till sinition ol nistoiii and ol 

till (i\'l 1 iw I Ills lilts nut nil in thd ni tlu mi w^ ot 


(i! iti 111 Ol itliii ( mom ts ]iio]iiil\ IS 1 sndnl inslduliou 
\A c ha\i dll id\ (Xjiliiiiid in ili diii^ w th slnti^ how in 
till opinion 111 tlu ( inoin ts lollowiii., tlu Tdluis an 
iiistdutii i I 1 u iiisi Old 111 sonu sinlul londition oi disno, 
lUid iiitU )it III iisi li 1 111 *oii( ctin,, tlu loiisi i|Ut IK t s ol siiili 


siiilol passions 

It IS inipoit.mt now that wi 

t s fiienitutn ti litii tl< |uil ii l<„i 
lui ; Mulbitudiui iitmi ti< Itiitiuuj 
u vt cor uuum tt uiiiii unt * 
^eriAiiihvin t\ iitu Unit tfuii le i 
pliiIoROi>his ti ((Utuni nncintiu I n U 
apud Hdt(%itm til (uitis ]u (i tine 
otdinata liiditut, tn <pu ]U( 
ptioB iiescit iflcctus Fuu vu > (rn 
aUetudnm'vcl ionsiiUiti nis h meum 
est; illud vuo dleiius I u > \u,-.us 
tmuftatt, Tr^t 6 , vd t 1 I iimt 
C u ‘Quo juic dtltndis \ lU , ttc 
(Cf vol i p liO ) 

^ GratiaD,«^DecfctJipi * C 5ii Q t 
c 2 ^‘Dilettissimis ct ttn 

dwcxpulia.^.^ . ( ommuniw Mtt^out 
{ubufefist u^coBBoria fiaties, et 


should iinkt (h u loom <i\(s 

» 

hi <iui (> o tiitj u 1 ill hit n J 
il lit tun »t >1 irtT'4 -.1 1 luu 
i iiu 1 |m diiixuliui imitui ^ uiit 
il 1 ( ujuiunis tnitn u iis <i niimi 

^jue sunt ill h t|inund) tTnn * i 1 n. 
nidus (s t dtlujl S( I j<i iiiijui 
til'll! iliu h < di\iT c e suuni it 
iliu-s I tud sit intu ni il dt 1 tt i 
csl diviM s lU III jut (lU luin 
quid It I i] itiili ii^H htc ili t VC 
feCK ns, c mining i dll tit u‘ tit uui 
t lum < mini iMin cuuu 

c iiiut|uUnis III H Kt nt ttiiiH ij 'w 
t(li i lun jut 1is(i)nh lit jitdi turn 
est uui n )i urn tt Tt)i niii t lu 
Diun^ni Mtuu luxauui 
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that Gratjan’s theory of tho origin and nature of property 
represents the general tradition of the canon lawyers. Ivo 
of Chaiires in the ‘ Decrctum ’ and the ‘ Panormia ’ had already 
cited that passage from St Augustine tf> W'hich w^e have just 
referred, and in tlio ‘Decretuni’ another passage from St 
Augustine wdiich repudiates the claim of the Donatists to** 
hold their property becaust; iliey had actciuired it by their 
labour;' w’-e may infer that he took these passages to be 
characteristic of the doctrine of the Church as to private pro- 
jjcrty. Rudnns deals AAUth the theory of projauiy in the same 
passtige as that in wliicli he dise.usses the theory of slavery. Ho 
holds with Oratian Vhat by the law of nature all things should 
be belli in common, l^iit this jirinciple, be .says, belongs not 
to the commands or <^..rohibitions of the natural law, but to 
its d("7iu>it-‘>iriifi(mfK; the two forni(>r cannot be altei’od by 
human custom or law, but the latter may be changed, ami 
thus, as a matter of fact., ju’ivate pi-operiy mnv (exists by 
the civil law, and the change is legitimate because it is 
thus that under the actual conditions of human life the 
natural law' itsedf is preserxed.- Private pi-operty is not an 
institutif in of the natural law'—does not belong to the ideal 
character of society or human nature, but. under the aiftually 
existing circumstances of the imperfection and vice of human 


' Ivo of Chartres, ‘ Decroluni,’ iii. 
194 ; “ Quo jure ilefendis vilhu:. . . . 
quihus ]iosaii1ei)tur,” Cf. 

}’aii. ii. 6a. ivo, Oee. iii. 17S> : “I5t 
(juauivis r<'H (ju.ecunquc terreiia non 
recto a (|Uoqi^tin |>o,ssiJei i possi^, iiir.i vel 
jure iliviuo (quo cunctarju.storuin .Bunt'i, 
vel jure hiunaiio (quod in potestate ect 
reguiii (erne) ideoque res fal.so a|^)el- 
Ictis veatras, quaa uec jnflc po.^sidetis, 
et Bccuinhuii lej'eb tcneiioruui rej.nini 
amittore jussi rsti , friistnuiue dicatis, 
nos in eis (.'on>:regaiKys laiioravimus, 
cum .scriptura lc};atiK: ‘ Lahores iinpi- 
•oniin^usti ed^iit.’" Cf. vol. i..p. 140. 

“ Kufinu.s, ‘Suniina Dccivt.,’ D. i.. 
Diet. (irat. ad. c. i. : “ Kst itaque 
iiaturale jus vis quedam huinanelcrea- 
turc a natura insita. . . . Coiiaistit 


autoin jus naturale in trihuH, Bcilic. 
mandalis, proliiliitionihus,demonstrati- 
ouilius. Jlanitat naiiique quod prosit, 
ut ‘dili^('.s Douiiimm Dcum tuum,’ 
pi’ohiliet (|uod ledit, ut ‘non ocoidea,’\ 
deinon.stra(, qiUHl convenit, ut ‘omfiiaig 
commune halieantur,’ ut ‘oumiuiu una 
sit libertas,' et Imjusinodti . .' l)e- ■ 
tractum .aiitei* ei eat non utique ia 
maiidatia vcJ prohibitionibus . . . sed 
in demoustrationibus, quo scil. natiira 
non \eCat non jirccii^t, sed bona esse 
ostcnilit-et ruaxiuie in ouiiKum una 
libertate et commuui possessione ; 
nunc enim jure civili,^hic est, servua 
nieus, illo est ajf'r tuus. ’*Omni% tamen. 
liec, que'i^uri natural) videntur adyersa - 
ad iipsutn finaliter rcfenujtur.”' 
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nature it represeuts the best arrangement that can be made, ■ 
and does actually in the long-run tend to fulfil the principles 
, of the natural law. This is put again by Ilufinus iu another 
place where h(>. exjdains that when, in the passage from 
the letter of St Clement (from pseudo-Isidore), it is said that 
it was by iniquity iliat men came to claim things as their 
private property, this ma_v ha\ e been true originally, but now. 
by long custom this has become lawful and unblameable.^ 
Stephen of Tournai, a liWlc later than Tlufinus, follows him ' 
in exjilaining how the of the natural law ■ 

lia\’e been moditieil with respect to such principles as that, 
of the commoji ownership <>[ all things'? but he also main¬ 
tains that preserijitiojis and other mod^s of acquiring property , 
have been sanctioned b;^-tin' fvts ri-fiiim or thocanon law, 
which is divine, and that thus, while there is no private jn’O- 
peiiy by the (llrlinii)i, (hat is the ji’n oMtiirale, there is. 
privati' ]iro]>erty Ivy the canon law wliicli has been made by 
men, but with Cod's in.sjviration.- We .slia.ll have to deal with 
the I’clation of tlas canon h‘nv to the jiis iliri'iiuvi- when 

‘ Itvifimis, ‘Sunima Decret.I). tiiniei! jxiRtfvi ex loiigevo umu et legum 

viii. qiKMiiic: “ Ampliluiliiio ipio- iiiatitutiomi iiTCi>i'ehen.Ribile judicatum 
qiie jus natui 'ile a i.'CUm !.-■ juriliuK dillert eyt.” 

quia, juro ratuir- niiiiiiu suiif, * 0111 - “ Steiilicn (if Tournai, ‘ Suninia Pe- 

nmnia, jure auCern ('(piimiPtiidiiiis vel ereti,' l>. viii. 1: “‘Nonne jure bu- 

constiLutioiiisli^e ineuiii fst illud autom m.ano.’ Non ergo ]ier iiiiquitatem, aut 

lunm. Sed oji|ii)idtur: w jure con- jus iiutimnuiri iniijuuni esl. Unde 

Rtilutionis lieu villa iiieii esi,, ilia iiutem videtur coiitr» infra 0. xii. q. 1, 

tua, cum jus conslii.ut)ouis ju.s sit, c. 2. Jia cnini dicitur ; jicr iiiiqui- 

relinquilur, ijuod juie villa ista e.st tali'iu hoc idius dicit^Tum esse, sdius 

tnea, ilia autem tua ; si jure, tuiic Itou istiid. Sed ilii vocat iiiiquitatem 

,ex tniquitati. (jiiid eat i'.ai|u(.‘ (ju.jd consuetiidiiiem juris geiitiiiin imturali 

alibi habetur: quia iier iiiiquitatem ;eqiiitiiti cont»ariam. *^tem videtur 

aliqg^dixitAoc esse siiuiii, aliu.s illud ? Aic dici, quia solo jure bumano boo 

—ut infra 0. xii. Q. cap. ‘Idlectis- immiii et illiid tuum, et ita niliil est 

sinii.’ Sed Bciendiiiii quod, sicut^xactio Jiropiium. jiure diviiio vel jure ctiam 

obsequiorum et domIuutu.s prcinciis jier caiionico, qiijid divinum est, ct jino- 

iniquitateum fiysse cepit a Nftnrotb— scriptioiic.s et all^ acquiaitiones et 

.gioutaufSraex verbi.a (Jraliaui perpeiidi- iiidueuntur e\ oonfirniantur. Unde 

tur, quod taauen, quia in longum usum potest dici, jure diviiio, i.r., naturali, 

derivatum esl, imii jam iiyijuitatis nibil jcst proprium, jijre autehi cas*" ' 

pervoi;pitate,* sed co-suetudyiis jure onuin, i|Uod ab bomiiiibiia, quainvis 

exeroetur; ita et quod alltjuid pro- deo insiiirante, iiiveiitum esl, aliquid 

prium pot||i[^retur, arilente aliquerum proitiuui cst. Uiideet bumanum dici- 

eupfdttate 'priniitus factum est quod tur aliud hujus, oliud illius.” 
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we discuss the theoiy of the caiiou law itself; in the mean¬ 
while we can only observe that Stejtlion clearly thinks that 
the canon law has ^jivcii its sanction to private property,. 
and that involves, in some sense at least, the authorify of 
God. The conception is important, but it is not stxictly'- 
novel, at least in subsunce, for it is, as we have .seen, a** 
part (jf the patristic theory of the great conventional insti¬ 
tutions of human society that, while they are related to , 
\icious impulses in human nature, jtliey repre.seiit the divine, 
remedies for thesi; vicious eharaeteristies. 


Private proijcrly is then, according to the (•.■uionists, a thing 
legitimate and useful, resting ui)on the authority of the State,, 
and, according b) ,Steplien, ujani the sanetiun of the canon law. 
This does ,iiot, however, mean that, the principle that pnvate 
property is not an institution of llie n.itui-al law is of no 
importance,— is a mere abstraction which exercised no inllu- 
ence upon tlieir conception of the lights and limitations of 
jiroperty. On the eontr,ary, it would seem probable tliat two 
principles which the canonists lay down with regard to the 
ownership and use of piixato property ai’e e.losely related to 
this tlieory. The first is, that no one has the right to take 
for himself mor(? than he needs. Gratian cites a. very im- 
poiiant passage as from St Andfrose, which denounces as 
mo.st unjust and avarici(ms the man who consumes upon his 
own luxury what might have supplie<l the msals of those 
who are in wtuiband maintiuns that it is as gre.at a crime 
to refusis-.'■■■ necessaries of lifit to those who need, as to 


take from a man by foi-ce.^ In ttnothci' jdace (h'atiau refers 
to a .saving which lie 'aln’butes to St th;rome—it is really 


‘ GnUmii, ‘ Dccretnui,' D. xIviA 8. 
§3: “Proiiriutii mciimi (Ijitif. qiiml r I 
eumijitiue, j>lu.s iiiiani su-iet.'rot suni])- 
tiiiii ot violeutcr, 'iteiCuin est. . . . 
§ I. Tu viTii -lUioei'iljUH l.lci, 

et in fciuum tuum reJactis, iiicliil lo 
"uUia •'igiTO i:ii(|uuni, »i iiiul- 

lorum vilio sutisiilia aiJun ol.liiKw'' 
ginis eiiitii tain iiijustiis, tain iivaru.B, 
qu.itu qui iiiultnruiu alimrnta j|Uum 
non usuin, eed haljuwlantiaiu ct 


(loliiM.as iaoit Keque enim majus ■ 
cst oririiinia linliomi lollorc, quam ' 
cum el halaindaa, indiROntibus 

daiiORaric. Iv-uricntium fainis est 
quom tu (letines ; ‘iSdoruio, induS 
iiiontuiii Pst, <iuod tu T'Ocludis jnS*' 
enu'uin icdciiq'tio est ct absolutid jfeit 
cunia qtam tu^i tVrra ^kfodii'*?Taa.^ 
toruui tlW crRu scias invadere "bona,' 
quangs iiosNiM jitiestare iju^i VeUs.” : 
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a spurious work—that the man who keeps for himself ■ 
more than he needs is ^ilty of taking that which belongs 
to anotlicrd These are broad and far-reaching statements, 
but there are some (qualifying phrases. In another Distinction 
Gratian (ju<jtes a sentence from St Augustine which is im- 
'^ortant as furnishing a j)raetieal (ionniumtai-y on such phra.ses 
as those which have just been cited. Tlui rich, St Augustine 
says, are not to 1 .m' 7 -e(|uired to use the .same food as the' 
pcxir, l)ut must Is; allowt'd to us(! such food as their habits 
have made n(‘cessary to them ; tlujy ought,iiowevor,to lament, 
the fact that they re>quln; this ijidulgcjice.- Kutinus evidently 
felt that there was some ddlicuUy in retsatciliug these phraS(}S, 
and (.‘ndea\ours to,e\[iIain them. Jlis own judgment seems 
to be that the obligation of providing tho.so in, want, and 
especially for (hose in (faiiger of starvation, is absolute, and 
concludes that the man who d(X‘S not helj) those who are 
dying of hungei-. Avhen he is able to do this, is aelually their ' 
sla\ er.“ The seeoiid ])rinci])le is stated in the Decretals, and 
is this, that a. man can o'lly be said to posse.ss that of which 
bo niakes a good use; ihe man who makes a bad use <.if bis 
pro])erty Las really no right to his propeiay at all.'' 

These printijdes are most pi-ohably eonnected with the 


' Onttiim, ‘ lieiM'i'tuiii,’ I). 

Part 1.: (ii'iiti.aius . . . “>|Ucimocto 
etiam BecundHui .Ifniiiiimiiii alieiia 
rapere conviiicitiir, ipii nlir.i, ncrcs- 
saria sibi retinero iirobdUir.'’ 

Oratiaii, " Oenvniiii,’ D. xli. -3 : 
.. “Non Cogaibur divitrs jriiiprruin ri-Via 
vescii utantur cousuetudiuc inliriiii- 
^atis suiu; srtl diilcliant m! aliter non 
posse; si CLipsuotiidiiicin mutant ogro- 
tant.’* Utantur Kujiorll]|}i.s doiit iiiopi- 
bus ueoossaria, utantur pr«(;io.sia, dent 
.pauperibuB vilia. ” * 

Cl. St Augustiuc, Senno 
, 3 Eufiilus, ‘SSBmuia T)(*»rot.,’ P. xlii. 

, “ ‘Aliena rapere convineitur, ^ui ultra 
uecessaria sibi retiuere probalur.’ line 
videtur cont%*;um»ej, <]Uod Blfpra dic- 
, turn cA do divitibus, ut'utaicfir BU|ier- 
, fluis! supra pros. dist. c. non c(jgan- 
EedftUftd est rctiueudo superilua 


j'dujieribns do nece.-^sarlis .succurrerc 
quod ibi admitlitur ; aliud, iicc do 
Iioressarjis lu-o d<', Kuiiorlluis cliiuost- 
uam (:r(»g:(re, ojiod liic uoiiitus ropro- 
batur. Vel ad torroroui vel iii eo 
tantuui easu dictum i#sr.Iigitur, cum 
idiquem vMcris fame periclitari; unde 
dieitiii',^ ‘l’as(;(! fanio morioutem. ’ 
tju«s(|ui.s ftiiim fame monVutem servaro 
}^)teris, si non icvvcris, oocidisti." 

I 'i* ‘ DiMuotals,’ T. 40. ]‘J : “ .Fus 
■ _ctum <).'-.t a jur(i pussidoudo. Hoc 
oiiim jura istsidctur, quod juste, lioc 
juste, quiKl (ieiio ;iajuod autem male 
]iossidclur, ati^min est. M.alc autem 
jKi.sBidct, qui vel suis male utitur, vel 
alicua jmesumit.” if 

Of. St Aug., Kp. cliii. 6, and St 
Isidore of Seville, ‘ Etym.,’ v. 25, and 
vol. '. pp. 1-il, 142. 
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2 judgtoent tliat nature fyave all thing's to men for the comniin* 
f use It I*? tiU( that the appearance of vice, and e<q)eciaUy 
I of a\aiiu inad( it iitcissuj to tstihhsh the sjstem of 
i private ])iopeit\ hut htlmul the ii^ht o( piuate piopeity 
thtie still H 111 mis tin inou ^iikt il iif,lit of all men to what 
th(^ 11(1(1 I lie institution ()1 ])ii\ iti jiiopiit^ iiiij be iiiccs"* 

saiy undii tin idiiil cm must iiid s of liuiiuii lili hut it is 

/leall} iiitiii(l((l to s(t soiiK Kstimit upon tint iiistiiict and 
must not h t 1 11 IS (nun ill lit to i iijit to st ind 1 k tween 

a nun ind his n ids shill ni i litu Miliimc discuss 

till tliioiv ol ]uopiity 111 St 111 mils VijUiiiis wi iiny at 
oiiri ohs(i\( thill 111 w IS ml ill iid to (iiiy out tliisi 
piinti]>l(s t) till ( indusim tint tin cliiijtdl in in uliosns 
his idlowiiiin 111 w ui{ iiid li is nit wh iw'lli ( > hdji linn, 
may willimt inoi d 1 uilt tiL tin iidi niiiu jn ptlt^ and 
. gi\t it t( ill ii((d\ 111 ( iinnist'- IS In is wi line 

fiiriijdown title linn ol lli Dnut Is did nit di i\\ tins 

eoncliisK 11 dll til ( mliiiy (iiitiin (iti s i sintuui iioiii 
a siinionot St \ii^iistni( wlidisti )n_l\ (ind inns tin litlii 
doctuiK ind in its d is i sn^>,(sti ii (1 tli (hiil At 
tin Slim turn it IS pdliips woitli wliil to iiotiii that 
R(,pno and r*in(hvid i iti i c uioii which su_^_, sis tint tlu 
Chuich iKo^iiisid tint tin inoi il ollcmi ol tin iiiiii who 
was in w int ind stoli an itln i nuns piopiitc w is small — 
tlicpcnuKi niiiiosid n smh ( is(s is m ly hj;ht 

' St Ih 1 I \ I I I S I I 11 ( 1 I I 1 illi lit l( s „ tn in N ilii i 

1) I I _% (( / 11 ( 1 N U 111 t turn till t [U ' ' I 'loil ]otlUi 

I 11 li»M tt I in U' Ic I W jit (tun illit |uiu ii iriuit 

( nhW, Sin T )ii 111 I) tail. Cl St Au„i 1 Stan 2S7 
of Si 11 1 », t |ii II ^ 1(^1 I It I l> 1 1 Disiip 

Cti i an 111 1 I in ( \ \ 1 i 1 / S j j ci iieceisititem 

c 1 III ih]u ( til It t I tin itu tuoit 111 nil ^el vtHle'i vel 

Multi ui t (liat I liMli 'll ij; 1 1 1 I* lien lul nudiutem, 

cupli It II itil 11 tin I SI illih ] II It h I I I nils |uitu(n Si 

al tul 1 it 1 III) alu ,1 Itr I li i 111 i I i u e „itui ipiinne 

ciuui ml t in UI i i ^Te( Inn hileie ( I I ii i a I J)i a^uui, ,xi 56 
jiotei S 1 liu|u null c it ti o 
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OllAPTEPt Vll. 

THE NATUI.'E of' SECn.AH. AlJTilOlUTY. 

The canon lawycis of this p(>rio(l do not ^>rc.scnt. us witli any 
compli.di'. discussion,of the oriy^in and nature of civil society 
and 'jovc-nniient. itliieh that is of if^Mjrtanco they do not 
refer to at. all. and nineli^-lse they only toueii for a moment, 
and incidentally. .\nd yet, when we put t<)ttether their refer¬ 
ences to the sul)jt'c 1 , it heeomes clear that behind their inci¬ 
dental ]ihrases thei-e lies a, Generally accepted theory of tho 
. nature of .society, ;i theory which we can in a lar^e mea.suro 
reconstruct from their ineideulal phrase,s. And as wc do this 
■we shall j-ecottnise that tin; canonists in .suhstanci; i-cpresent 
that theory of the nature of society and jiolitieal authoritj'’ 
which we ha\e already •reeoyni.scd as de\elopcd l.y the 
Fathcr.s. 

Th(‘re is fitthi din^ct reference hi’these canonists to a 
primitive condition in which men livisl witlniut an orjjanised 
social life, but there is enoiioh to show us that thji^ held the 
same view as that of the Fathers and .such .Stoics as .Seneca 
sand* Posidoniu.s, that behind tl^t'^.f.f/iivi'iitions of. or^ani.sed 
.society tli^'re lay a time when ipcn had lived without any 
defiiifbe and ordenjil social relatiiyi! and without any coercive 
authority. (Iratian says*that Wnile the .patural law began 
' with the creation of rjitional bcing.s, the lay of^custom aro.so 
■when men •Gegau it) live togethc'r, whim (fain iniilt a city, 
atnd agahi tvhen, after the Flowl, and in the time of Nimrod, 

■■ men. begaij* to*be .subjnet to each ocher.^ This pa.ssage is 

* Gnitian, ‘ Decretum,’ J). vi. : exi.>ri1i() nil iouali.s creaturio iiicipiens. 
■Qratianua. • V Katuralc erco jus ab . . . .Jus vero cousuctudiuis jiost 
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reproduced bj’ I^ucapalca, the fiist coinmontalor on Gratkr 
in the intlodnction to Ins n^oik ’ and Kubnus S2)eaks of loi’d 
shij) hiiMUfi; }K^un mtli NiunocI, and haviniij bad its Ix^gin 
miips lu nufjn]t\ ® Tins is tin suik mi n as that ef tli 
f'atliMs A\hn all hild th.it iinii nm oiiniii.ill^ liiofioui tb 
<o(i<i\(. (ontiol (it thill klloM in. II and ti ai tin deielojk, 
iiiint of toiiciM i^oM 1 null lit to tin ajiiuai.iiii i oi sni m the 
’ noild * 

This li t pissi^i blinds ns to i (|Ui stion oi yii it iiiqioit.xiicc 
■Ritli i(t,ud t tin ])oliti( il till ii \ of till Middli V^(s the 
(inislion n.iiin h nhiLln] tin St iti is i diMiii nistitiitioii 
like tin < liuidi ii.wlntlni it hi ju ijiiih no siidi cli ii.uti i 
hut IS nnid\ III iiistitiilloll ol III 111 s diMsiii^ n pn suiting 
.xl hid s nil (oiiMiu in to iiiiiiliiiii it uoist tin sinful 
insMoiis mil iiiihitioii'. I I nnii tin n liisl ol d nniii ition Wt 
li.iM poiiiti il out ill 11’ Hist \oJntin tli it 111 iniiiiiliim ol 
till Titlnisis (It 11 1 iiiid\ til it nliili ( (ui\i .(Aiinnnnt 
IS not i 1 itni il institution iinl is i ions pniui of tin 
Fall mil iditiil to HUMS siiitiil iiiihiti Ills \it it IS .ilso .i 
diMiu niimK lot til ( iiilusi n ( m il h '•in mil is tlnii- 
foii 1 (liMin institiilion Tin jiitiistn (hilinii is suiiiiiid 
up 111 tlio'i ])Iiii(s ol I’ojii (jilisnis 1 tills md tiiititis 
uliidi disiiihi tin spiiituil 111(1 thi tmij nil pom is as hoth 
d iiMii, tin 11 uithoiit\ i’oin (loil TIniisdl and this doftiiue 
IS It nl\ mil (iii])liit( lit II titid In tin 11 di si istii tl md 
ji Inn il Ml ill IS • 1 ill! ninth n ntui \ * 

\\ t Ini now lo nn|iin( whit mis tin |iidj;iii( nt of 

undii'il ]>olitn il tliiukiis ujioii this suh|i(t In om iiist 
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v(Jiume we hope to discus? the theory as illustrated by the 
general literature of the eleventli, twelfth, aud ‘thirteenth 
centuries, and we shall then deal with the highly contro¬ 
versial writings which belong to the long struggle between 
the Empire and the Papacy. Foi' the jjrescnt we have to 
eonsider the luediaival theoiy as r(>preseuted in the canon 
la\t and the wj-itings of the canonists. There is a famous 
saying of Tlildebi'and in a letter to Bishop Hcrmauiv of 
Metz, in which Ik? uses \ ery strong ]>hrases as to the sinful 
character of tlie cii-cunistances under which secular govern¬ 
ment lirsl, arose.' Some parts of this hater are fre(|Uontly 
quoted ly the cuiioiiists; it is ])erhap,^ notenvoi-thy that 
this particular seali,;iice is not i[noted by them. This may 
be merely accidental, hut it is possi^* that tlay, felt that 
these jdii'asi's were a linie too crude and coiitro\ersial to 
be suitable foi- technical collections of laws and legal argu¬ 
ments. Not iiuh vsl that there is anything in these, senti¬ 
ments <.>r HiMebraiei which is strange or un]>recede]jted; he 
is only pulling in rather rigorous 2 >hrase the doctiine not 
only of the Fathers bait of the later Stoies — the, doctrine, 
namely, that in the primitive state of innocence tlierc was 
no coercive authority, that this was a eonse(|uenee of the 
lo.ss of imu'c.etiee and of men's sinful and vicious desire to 
lord it o\ er each other, and this dues jK)t at all nece.s.sarily 
jneau that (Jregory VIT. d(.-nied Llm tihtli of the dfic.trine of 
the Fathers, that, while coercive governineiitf is a eonset|ueu(;e 
of sin, it is also a divinel}’ a 2 > 2 )ointc'd remedy for w.i. 

The canonists, ?ve may s,tfely say, accejjted the patristic 
^octfino of the origin of secular g<e. ehiuieut; we «iu.st now 
consider tljeir tlKs.iiy as to its actual nature and [^resent value. 
Here ■‘they are, fortunately, noff duly euqjhatic, but clear. 
Secular government, they hold, is ku iustitatiou which r('j)iv- 
eents the divine authojaty; it is .sacred, and\th(j*}nan who seds 
it at naught’^s realli''^guilty of setting at naught tln^ inithority 

, ^Gregory VII., ‘ ll^iatrum,’ viii. eribu.s, muiiili vrincipe diaj'ulo videlioe^ 
21 : “ Quis ne^int :»re/oa et di^es iib agitunte* super pares, .scilieet boiiiiuea, 
iia habuisse principium,* qui .Oeum domiiiari cajca eupidinc ot, iiitolerabili 
ignorantM, superbia rapinis perlidia piWBumptionc aScctaveruut.” 
homicid^, pSatfemo uuiverais fere accl- ' 

' YoiiV.ii-'w. 
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of God Himself. Tliis judgment can be followed through^t 
the whole course of that part of the canon law with which we 
are dealing—tliat is, from the ninth century to the middle of 
the tliiitcentli. ■’ 

Regino of Pruiu’s work contains a canon wliich pronounces 
tlie- anathema of tlie Churcli on any who Acnture to ro 
sist the royal power, inasmuch as this (leri\(;s its authority, 
according to the Apostolic teaching, from God llimselfd This 
canon is reproduced by Burcliard of Wormswhile ho, Ivo, 
and a J’alea to Gratian's l.)ecr(+um cite passages from the 
Councils of T<)li‘do Avhich denouncfo the sentence of (sxcom- 
munication against all those who t^oolt against tljc king, 
inasmuch as he is the Ijord's anointed.," Ixo also cites a 
passage E’^om a letter of Pope Aiia.sta..sius IT. to the Emperor 
Anasta.sius, i)i vrhich he s|»eaks df the Em])eror as being 
appointed by God TIim.self to reign over the <'ai-(h as Ilis 
vicar.* Ivo and (.tratian again bi-ijig out the general prin¬ 
ciple very clearly when they cite a jiassage from St Augustine 
whiclt lays down the. doctrint! (hat obedience to the secular 
authority is commanded by (Jod, even wdien that atithority 


^ KcjL'ino of rnim, ‘J)c Syxiotl. 
Causis,’ ii. : *‘Si qub 
regiiOj qiKir iKm c;.st. juxt.t A]u).si.<»lum, 
ijihti a I)oo, cotiUnnaci t‘t inilato fjtiritu 
c«)iitrjulicoro vcl rot^islorc 
<‘t ojus ju.'xlift et ini- 

HocuiHhim iH'UJo oi .'uiotori- 
titleiii ’•••am ac jus uiviK* ub- 

t/Oinponire iioluejit.. ana! IipuihI i/piu)/’ 
(’f. ii. 300. 

® IJuix-haii'l of 
sv. Tl, 

^ Burobard of ‘Derfi./ 

XV. 23, “In libnt regum l(^j>itur : *.,»ni 
non ttbo'tlierii' prineiju, *' moritilin*. 
Tn eoiuilio ante; A|'itbenpi jiripcipi- 
i,ur ut }Uiaibernati/.otor ” (cf. xv. 

‘ UecroL.*-xii. 21, “Sitpiis Jaicus jura- 
.iieii' uin violantlo ju*u))lianat, yuo;! regi 
ftfc (loujiiio suo jumt, <;t ]M».stmoihjiu 
jtervcT'se ojus regnurn, <tt jloloae trao 
tavevit, et in mortem ijksius alitjuo 
inacluuaiuento iiiBidiatur; sacri- 


login lu ]u'ragif, inanurn Ruam in 
l‘lirisltan Domini tnittons, anaihemA 
eiil., ni-^i per tligmiui ]Hriii(eDtia5 aatis- 
fiwtboifui emciKl.iVfiit, sienti consti- 
tuUiin a sainla svimdo cat, id eat, 
sifculuui ndinijuat, tirmu doponat, in 
momi^terinui cat, ut }Konit.catr omnibus 
diebuH vita* sua*. Vorumtamcn com- 
rnunioDcui in (‘xitu vit4c oum Euchar- 
islia arcipiat. liljiiMcttpus venj^ pres- 

vcl djacouus, si hoc crimtin " 
jicrpetiaveril, dogradetur. “ 

Cf. Ivo,^ ‘ Decretum/ rJi. 78. ; 
Gratiaii, ‘ J iecretuia,’ C. xxiL Q. 5. 
c. iHl (Taloa). 

■* Ivo, ‘ Decrctuni,* xvi. 16: ‘‘Pectus 
clenrciiifeb-'e.stric.saoh''.rium^cst publicsB . . 
fclicihatis, u' per instantiam vestram/ 
tjuam velut •Hcariutu pnenidere jussit 
iu tf’P ia, cvanjioli 'is agostolicisque pno-^ 
ceptis'uou culra superbia rcsifitatur, scd:. 
per obedieutiam quic sunt salutifera - 
compleantur.” ** 
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is’In the hand.s of an unbeliever.^ Cardinal Dcusdedit, in his 
collection of canons, cito.s tliose pa.ssa^iis from Ramans xiii. 
and 1 Peter ii. which assert eiiiidiatically tlie jirinciple of 
obedience to the secular power as deriving its authority 
from God;'^ and Tlurchavd, Ivo, and Dcusdedit also cite a 
• passage from a letter of Pope Innocent I., which defends 
the cxercis(^ of justice in criminal cases as being derived 
from the autliority f>f God Himself.® Finally, the jiriuciple 
is laid down in tla^ Decnitals in a very ini]>ortant letter of 
Innocent 111. to the Kin]>eror Alexins of Constantinople— 
a h'tter io which ne shall have to recur when we deal 
with (he relations of tlu* ecclesiastical ifnd secular powers. 
Innocent 111. here* aflirms clearly JIhe d(X'trine that the 
authority of the king as^well as of ecclesia.stit* has been 
established by God Himself.' 

Thrs(.‘ passages trill serve to bring out the principles of 
th(! canon Jaw with respeet to the nature of secular authority, 
and can hardiv leave us in any thaibt as to theii' character. 
But the niiiiler is ]»ut, })ey<.>iid all <(Uestion when wo observe 
that ill these canonical collections, jii.st as yi the writers of the 


^ Ivo oi viuirtrcs, ‘ iVcrotuin,' v. 7 : 
“.lulianiis iiiiidolis im)»eraV>r, 

in>nne ult)lo- 

latr.'i? MilitCrt scrviovuiit 

uiijicrut(n'i infioi'li. Ulti vonicbatur 
ml (.’Iiri.sti non 

ziibi ilium qU] in co-io crat. (^>uaiulo 
volnbat ut idola oolt^i'ent, nt. thnrificar- 
«nt, pnrpoiielhaul illi iJcuin. Quandf) 
^.f iu teia ilivebat;: * IVoduciU; acivni, ite 
contra ilium g«ntem,’ sUiliin obteiii- 
perabant. Piniiu^uoliaiit Domiiium 
aitcmu^ a tloinino t^mporalt, ot 
tamen tiubditi crant pn^pter Dunimum 
jctcrnum ctiam clonnno temporali. 

Cf. Oralian, V.. xi..Q. 'ji. !)8, 

and St Augufttii^, Knarratib in TV. 124. 

* Deusdedit, ‘ Collect \) Canonum/ 
iv. 33, 34. J 

® Burchar4 ^ocm.yvn. 44 Quje- 
eitum eaib etiam anper Tiis tjui jiost 
baptisinum administraverunt. et ^ut 
.tiormeota BoTa*exwcuerunt. aut ctiuin 


Ciipitalc protulere acntcntiain. De 
his nichil lf*«:jiinu« a maioribuB dilfi- 
nitum. Jlemincram cin'm a Deo poles- 
totes hari fuisst.* couce-Nsas, ct projfter 
viiidictaur ni»xBH'Uiii tcladiuin fuisso 
]»Lrmissuui, etdq^ miint truiii esscdatinii 
in hniuH) II' k 1 i viiulicon i. <,^uoii)odo 
r(!probeiiderei#i' i‘ac‘tuiu (quod) 
aurtGre l>eo vidmmt e 8 «e comteysiim? 
I.>c hi‘'‘Ori^o ita ut hacU'tiua horvutum 
est < ^.ic habemnii. no aut diseiplinaiu 
ov-itere aut contra auctoriiatcin 
Tl mfliii venire vMeaujur.” 

/f. Ivo, ‘ Decrctuin,’ xi. 14 , and 
Doupdedit, '('.jU. ('an.,' iv. 42 . 

Decretals. b. § 4 {Innocent 

III.): Ad finnameutuiji igiiur ea-li, 

hoc est univert?ali.'* ecclesi.c, Dcub 
duo iiig-gna iuininarla, fid dilfl^ 

inagnas instituit dignitatcB, <|u:v) sunt 
})onliticaliB auctoriias, et regalis 
}»oU‘Kty.” 



2143, BOJliITIGAL THEORy OF THE CANON LAW^' tpAEiq n.: . 

vvi 

^tunth centjir}', it is those definitions of Gclasius, whose import- ■ 
ance we have endeavoured to set out in the pre™us volume, ■ 
which furnish the complete statement of tlie theory, both of 
the nature of secular authority and also of its relation to 
the Church. Gclasius liad carefully drawn out tlie con¬ 
ception of the two authorities winch God had established ift * 
^ the world — the two authorities which had sometimes been 
united in pi-e-Christian times, but which in comi)lete truth 
were united only in Christ Hinyiclf, who was both King 
and Priest. For Christ Himself had di^■ided them—allotting 
to the priest his p.'irticular authority, and U) the king also 
his,— in such a fashion that while each nccdid the other,, 
each was independent^within his own sphere.^ 

Any edreful examf. dion of tlie^ canonists will bring out 
A'cry clearly that it is this treatment of the subject by 
Gehesius which lies bi'hind all their theory. In Ivo of 
‘Chartres’ ‘lhx;retum,’ in Cardinal Deusdedit's ‘Colloctio 
Cauounm,' ami iu Cmtiaii’s ‘Decrelum,’ tin- Clelasian pa.ss- 
ages arc; cited,- and, as W(; shall see xvlten we come to 
discuss the theory of the relations of Clmrch .and State, 
they furni.sh the normal expression of the principles of the 
canoni.sts with )'egai-d to th(!.se. 

It is very clear, then, that tin; canon lawjaa-s of these 
times held Unit tiie^ secular aud civil power, is a Divine, 
institution and repre.sonts the Divine anthority. Whatever 
may have been said and meant in the course of the great 
conlliet bi^oeen the Empire and the Church which might, 
.seern to indicate a disyiositiou to doubt the Divine nature 
of the <?lvil a^itliority. \ti'othing of the kind has beefP* 
admitted Into the canoti law or is .sugge.skd by the 
commentator.s. ' 

We may here fcotiee a ^“theory—the imiiortancc of which,.' 
however, as Cir/ds the Middle Agrs ss concerned, lias been . 
grixitly exaggiatited.— the theory thi^ the entpoVor was ' 
•detr-iu the .strict sense of the word, lA. mere layman, for , 

' Sec vol. i. p]). li)0-]93. Jcdiii Caaonuia,’ iv. 4), 97. * Gfatjan, ■ 

• Ivii of Chartres, ‘ Jteerctutu.' iv. ‘ iVci'etuni,’D. xevi. 6. 

188, 190; V. 878. Deusdedit, ‘Col- 
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his unction was equivalent to some kind of consecration. 
Eufinus discusses the propriety of the bishops taking the 
oath of fidelity to the emperor, and argues that the fact 
that this was regularly done does not prove that it was 
right; for he says the canons do not sanction all that was, 
done by custom. He says, however, that it may be urged 
in defence of tliis that the emperor was not wholly a 
layman, since he had been consecrated by his unction.^ It 
must be noticed that K^uHtius only says that this sug¬ 
gestion may be made: he does not say whether he agrees 
with it. It is pethaj)S Avorth while to notice that among the 
DocretixJs is a letter of Innocent III., in •which he carefully 
sets out tlie distijietion bi^tween the^ inode of anointing of 
the bishop and of the knig: the bisl^ap, he .says, is anointed ■ 
upon his lii.'ad, wliile the prince is anointed on the arm. 
The pui-pose of Innocmit .seems to be to draw attention to 
the symbolical .significance of these difi'erent hrkIcs of 
anointing, and his xvords certainly do not suggest that he 
recognised that the anointing of the {)rince Avas of such a 
nature as lo rtnider him an ei'clesiasticy Whatt;\er may 
ha.AC Ix-en s;iid by othei- Avriters, there is no (ividence 

that the canon hiAvyers, to the tinu! of the Decretals, recog- 

• 

’ Kufmus, • Sui4irna 1 >ccict.,’ < \ xxii. 

Q. 5. c. 22: “ Si opixHialiir jura- 
meuto qutul hoilie episcojH 

faciuut iiuperatori, r(.'sin»n<l»‘iilur non 
unmia que ctmsiK'lutlo halnit- cauDues 
periJiittur. Vul dicatiir iuiperatorcA 
imnino laicuin vs.so, tjuejii per 
saerma uuctioucm ooutstat oonstMjiatuiu 
caafc.” . • 

- Dc/^etEils, I. 15. 1. : “Umle in 

' veteri testainculD non suluni ungcl^Lui- 
sacerclos, sed etiain rex. ei IVopneta, 
sicut in libro Kcguiu JloniimiS'^ jn-tu* 

, cipit HeliR« . Sed ubi Jesnw N;iz- 
^ areuUB quoui unxit ?Jcu.s Spiritu 
Bancto, eicut in actiln;>i apofitolorum 
■ Icgitur, unc^at cslf olvo picta^a lyit* 

CoDSorfcifius suifi, qui eoetiiduni apos- 
tolum est jiaput ecclcsiai, quao jest 
’ eornua inaiiiR. ftrincinis uuctio a capite 


(scilit'ot) ad bratduuiii est traiislata, 
ut prince^ts oxlimc n<»n inipitur in 
capito. Ht-il ill l»^iebio. five in hunioro, 
vcl in ariuo. in quUms iirineipalus 
ctjugrue tlcs]^i]atur«&i Xu illud, quod 
legilur—‘Factus est priudpatus KU)»er 
bumoniiij ejus,’ etc. Ad quod eliuiii 
sigvilieaiidum Snjnmd puni ariimni 
aute Saul, eui dcdcrat locum iu capite 
ai U? oos, (|ui fueruMt iiivilali. In 
capite vero iiontiticia aacTamentalis est 
<loW)Utio coD.^crvatri, quia per^•ollam 
capitis in jiont.i icalj^^tlicio repnc.sentat. 
Kefert ault'iii inter pontificis et priii» 
cipis uuctioneui, quia caput poutiiicis 
clirisni^tc conseenitur, l^'achiuitf 
jirincipis olei) deliiiitur, ut. osten- 
datur quanta sit ditfereiitia inter 
auctoj-itateiu pontificis et princijiis 
putestatem.” 
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nised as important the conception of a quasi - ecclesiastical 
, character in the secular ruler. ' 

The tlieory of tlie canon lawyeix of this time is, then, 
perfectly clear .and unequivocal, that IIk; secular .and civil 
power has a sacred character, and represents the Divine 
authority. This does not, howevei-, mean that any manner 
of exeicisinjr this j)ower lias the ].)ivine sanction or can 
claim the Divine authority. 

The canonists very clearly describe the nature of those 
functions of tln^ State which give it this sacred character, 
namely, that it is' its purpose or function to I'cstrain and 
punish evil and to set.foj-ward justice, ilureli.ard, Deusdodit, 
Ivo, and U I’aJea to t'aatiau all ci^e, in part or whole, that 
gi'oupof passages from St Isidore’s ‘Sentences’ which describe 
: the pi' 0 })er purpose of secular authority as being to i-estrain 
evil, and the pro[)er character of the king as being that of ono 
who does right, while tiny also lay it down that it is just 
that the prince should confonii to the laws of his kingdom.^ 
Ilutinus draws out at some length the important princijde 
that an evil powe.r—th.at is, the abuse of power—has no 
sanction or authority from (tod. bb? is discussing tho 
meaning of some words of St Augustine’s, in which he Lays 
it down that all autl^ority is from (Jod, and rc]A’'es(!nts either 
His sanction or ITis permission.” Itutiniis’s commcMit upon the 
p.assage is to this effect. An evil authority oi- power is .said 
to be i)ennri,i\;d by (iod, and is thcj’cfore said to proceed from 
Him ; bui. tin* fact that (lod jierinits sin does not mean that 
it procc(‘(f.>. fronj. Him ; an, Cvil authority" can only be .said tS‘ 
be from God in this sense, that God is the som-ce of all 
authority, but not in the seirse th.at Hi; aji'jiroves of its abuse, 
Ilutinus draws this prineijile out Vii positive form when, in 
tho same jiasSiigcr, he goes on to lay .down the two character¬ 
istics of .a good secular authority, without which no authority 

It..reharil; ‘ I lecicluin,’ xv. viil. i. 172, 173. 

xvi. 2!’i-2'.'. lleuwlodil, ‘ Colleclio CrLtiaii,^ C. e.'A'i. (X i. c. 4 ; 
Canonuin,’ iv. 108. Ivn, * Deorctum,’ “Noiicuimest fotestag, niaiaDeo, sive 
xvi. 3‘J-45. Oiiitiuii, ‘Dccreti^-oi,’ 1). julasnte sive .siueiito’' Au^stine, 
ix. 2. ‘Contra Faustum,’xiii..76). ' 
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can be held approved; these are, legitimate institution and 
the supremacy of justice. It is true that his explanation of 
these two principles is highly techniciil, and largely concerned 
. with the ((U(^stion of clerical exemptions, hut it includes the 
principle of just and e(iuit!ihlc action by the; public authority, 

' fhat is, action governed by the princijjlc' of tlie proper adjust¬ 
ment (jf. piinislinient to fault, and of tlu! elimination of all 
merely privab; intcu-cist in the action of the iiuigistratc.' 

The canonists, then, wlnle maintaining the divine nature 
of s<!cular autlioidy, ai\(l wliile condemning revolt against 
this as a revolt against Ood, seem clearly to maintain the 
principles of the Faihei-s like St Ambros(f and St Isidore, and 
of the ninth ceiituay writ('rs, tliat tlu' legitimacy of secular 
authority dcjaaids upon ^ its being (pvlormed to the law of 
justicM'. 

We have ali-eady consiilei-ed the rcl.ation of positive law 


^ Kufinus, ‘ )Suiiiiiiii 
sxiii, i. c. 1 ; “ r’"U‘si;i.s aulctn 
itirtU a l^eti o.-s#' .'sinitur cl- 
a Deo csso dlciUir ; non trunen i|uia 
J)eus shut ]K*ccutuiii, et a I>c‘» 

crU- A siiicnic cniiij Dei* nm)a [intcsl.i.s 
eo cjswe iuUiilif'ilur, cujm Dcus 

ipsius rei sit aucl/T. ejus jinii 

est apiUN'iiatiir; tic pocciiln scnliri 
non tlttbcl. Kt t||ioiiiiiin hie do >'eculari 
|»ote.statc s|KH‘i;ditiT seiTuti hfiliet.ui’, 
ficiendum (ju*«l thio sunt, quilnjs hun- 
quain duivhus coliiiuiiis pcicslaf' bona 
nititur et sine tpiiltus nulla ^sitcstaB 
approbatur: legitLma st'il. institu^o 
,^et nnKleratio. Et qiiidcm 

institutlo Icgitiina circa ti*ia versatur, 
videlicet cii'ca institucntc.ni, iusti- 
• tutumf ct cos, HUpetk quos insti- 
tuitur. Circa instilueutem, tjui 
instituit publicaiu in-stituemli habeat 
ftuctoritatern, ut iuqjcrator pre- 
•fectus 9t his^ similis; circa iiisti- 
tutum: ut perHona sit. idonca, <iuc 
. aecularis jwtestatis cingulo efst decor* 
auda, KguVtris clci^^vta^fed 

streuuus laicua; circij, cos, super quoa 
/ copstituitu^ : ut potestaa Koculariilai* 
<s' cisydomiuetur non clericorurn militie 


prcjtonatur. .lustitic vero ninderatio 
ijuinque aiiiculis dclcnuinniur: aecuu- 
diitii pcrsoiiiiin, sccundunt causani, 
secundum unidurn, Hccunduin locum, 
sci-uiulum t^MujiUK. Secundum per¬ 
sonam aliqnict licet ctnon scculari 
juit-csiati: ut in personam luicam, si 
pcccavcril, inanuin initterc liceat, in 
dcricum autem non lic-cat, Sccumium 
cuusaiji, modcratur justiLiu, ut videlicet 
jicgotia ?icoularia, non spii*itualia, a 
ka rena pot estate exaniincntur. Se- 
cniidum nionsuraui vel luodum ; cum 
quilit»ct coiigjt'i dbi et coiiveni- 

enti peiiH mulctatur, ut noque pri- 
vutuin o<tium aduiat pone sufficienti, 
iictiuc privatus^nnor svflftraliat debite 
bcvcritati. iSceundum locum dctcr- 
miifatur justitia, si ubi oouveiiit 
judicium exercctur et locis v(‘ncra- 
biiibua honor, deforatur: ut inocolosia 
aliqnis reus ion n^iuiatur ncque fugi- 
tivus indc cxtractus ad ]ienam cor- 
iHUulein t-radatur. Socuudiiui tempus; 
ut satyis et sollenipnil^ts dicl^^«-*'-r* 
erentia exhibeatur, 'juatiiius et his 
parcAtur, fpiibus jiro Kuis culpis sup- 
plicia^de>>entur.” 
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DO natural law, and it will be evident that this is closely' 
related to*^ the question we are now considering, for, as we 
have seen, natural law is to tlie canonists that body of 
principles which must govern the actions and I'elations of 
men in all the circumstances of life, and against which no 
human law or custom can prevail. 
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CILVPTER VIII. 

» 

CIVIL LAW AND CL'STOM. 

AVe have now considfrod tlw eliara(;ti-*l’ of ttiat “Natural 
Law” wliicli is Hic norm by winch all law is to be 
measiiivd and Jndofd, ayd have also ■.considered the relation 
of the actual institutions of society tii these normative 
princi})les. W't; have seen th.-d to the Canonists, u.s to the 
later Stoics and the Fathers, there is a profound difference 
bctwecai the ideal character of society and its actually exi.sting 
institutions; the ideal continues to be valid, but human natin'e 
being what, it actually i.s, the vici{)us impulses of man having 
that power which they actually have, human life would be 
impos.sible without the exist cncc of iustitutious ami regula¬ 
tions which, while they are far from belonging to the ideal 
in thems(d\'e-<. are j'et necessary if meii^ are to h‘ad an orderly 
life, and to make .any progress towards the ideal. 

We can Jiow, tluaefore, consi<ler the nafurc of law und('r 
the terms of the positive law of any one .sl^U-. We have 
already discussiid, in our sc'cond chajttm-, the general in-in- 
ciples of th(! theiuy of l.iw. As ,sct out by Cf-atian, and 
especially that fundamental division of law into Divine or 
natural on the onb side auid custonumy on tin; other.’ Tt is 
tiTie thau under customar^ law mci'e is included than the (iivil 
law of any^one statt;, f(' 4 ’ under this term fails the whole of 
• that system which is calh'd tlu\/n.s fii’viiwvi. the law which is 
^composed of those con\ eiition, ^| customs which ar(j con;^J“v..>d 
‘to b^,cc*AroJl t.) ,^dl mankind,—tfut wc need .say n(> more 
'„abp1it this nowj Civil law is that body of ruhss or laws 

’ See p. 98, 
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wmcii belong to any one state; (Jlratian takes over from St 
Isidore th^ definition of the Civil law as tliat which any 
people or state makes for itself, for some, human or divine 
reason,^ hut this Civil law is, according to the classification 
which Cratiaii has elaborated on the basis of St Isidore’s 
l^hrases, in the beginning simply custom. This is a concep¬ 
tion of great importanc.e, and tViough we have alreajK dealt 
with the statement of this bj’ Gralian, we mu.st consider the 
matter again in connection with other pa.ssages in Cratiau 
and in the works of other Canonists. 

Burchard includes in his collection a phrase of St Augustine, 
in which it is said that in thos(! matters as to which the Holy 
Scriptures have not laid down any detinite rule., the customs 
of the people of Cod, tln“ Imfiiiiid of former generatioius, 
are to be taken as law, and that this l;iw is to hi; enforced like 
the Divijie taw.- This phra.se is repeated by Ivo, lioth in the 
‘ Decretum ’ and the ‘ I’anormia,’ and by ( Iratian. In a later 
chaj)ter avo shall bavc to considi'r the significance of this in 
relation to the tlusay of the Canon law: in the meanwhile, 
we are interested in it as indicating very cli'aiiy tiie import¬ 
ance of custom in relation to law. Agaiji, Jvo in the 
‘Decretum ’ (juofti.s from the Institutes of Jusfinian the phrase 
which d<.‘S(;ribes tb.at form of Jus which is established by the 
long-continued custom of those rvlio ai'e com^.n-ned.^ Wo 
h;ive already ijuoted and disc'ussed I,be very im]iortant passages 
in which (Jratiail <lraws out tlie ])rinciplo that all law is, 
2 iroperly s2)e;4.'.-.h)g, custom.'* (Ji-atian looks u])un (hvil law 


^ Gratiaii/T»eoretum,* T>, i. S ; “.lus 
civile ost, rjuiMn«ic populuH vol 

civitus silii |»rof)rium, divina liumana* 
que caii^a * 

- l^ujchanl, *l>ecrctuin,’ iii. 126: 
“ luhiscuini rebus de quihuH nihil cf/to 
statuit Scriptura il’vina, iui»s [Ki]>uli 
Dei, vcl iiislitula infijmiuu pro Icf^o 
tcucuda Kunt, et siouh j»riL‘Varicat.tjn»s 
lojr.i-\^*^rlivimiruiii, ila conteinp*ores^ 
coiifiuel .vUnuia tHM:l<‘«ia!>ticaruin t, jcr* 
cendi sunt.” Cf. Jvo, Dec. iv. 6S, Pan. 
ii. 158, and Oral.ian, Dec. D. xi. 7. 

® Jvo, ‘Decretum,’ iv. J91:*“Kx 


non scripto jus venit quod usus f>rob- 
avit. Nam diuturiii mores consensu 
utentium a]>pn*bati legoiuiiiutantur.” 
— 1 . 14) Tins passagealfio 
Cjni»t^*d by (iratian, ‘T^ecretutn,’ D. xii. 
6 , but with the important muertiou 
after Nliuturiii mtucs” of the words 
“nisi Icgi sunt adversf.” (I»-owe the 
ubfrcrvatinn <»f tliis luHcrtion to Pro- 
f{2Mor Ihie, ‘Die Iichre vom (iewohn-f 
Krsti»r 79, note 

9 .) '• '■ I * ..■ ■■■ 

*,Sce pi>. 6S aild 100. 
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as being in its origin nothing but the'general experience of 
the custom of any society. We must now consider to what 
exiliBnt this conception is modified where there i.s in any 
society a person or body of persoms who have legislative 
authority. 

In another passage of the ‘ Decretum ’ Gratian lays down 
the jJtinciple that a Li‘.x\ which he has before defined as a 
written constitution, is institnt.ed when it is promulgated, 
but is confirmed by the custom of those; who are con¬ 
cerned, just as it is alaogated l)y their disuse; and he 
citevs as an illustration of this principle the fact, thiit a rule 
of fasting imjiosed as it was thought lij' Pope I’elesijhorus, 
and by Gregory' ‘the. Great, on the clcrg}^ was never 
accepted by cusfom, an^l tli('refore ncv('r lj«;came»law. He 
admits that it woidd be jossible in tins itarticular ca.se to 
argue that llu'se injunctions were rather of the nature of 
coun.sels tluan of commands, but Ik* seems clearly to adhere 
to the princi])le that a law is not really e.stabiisbed unless it 
is ratified b\- custom.’ We shall rc>cur to this p.issage when 
we deal with the theoiy of t.’anon Law,: in the m('.anwhile, 
it is important to notice it as indicating that Gratian docs 
(juite clearly hold that even when there is in ii community 
.some person who has hgislativo authority, his legi.slation 
must be co?Tlirmed, .and may be reiujered void by custom. 
Gratian is here dealing with a ({uestion about which there 
was much discussion among the Giv'ilians: they all main¬ 
tained that custom origimillv bad the forcc«*>./f law; while 

^ Crmtian, ‘Dccreluin,’ P. iv. after nart t>f a spurinus letter of Oresfory the 
C. 3: GratianuM, “ lit'goK instituuulur Great. . . . I’a^t FV.,Gfatiainm, '‘Hoe 
cum prom^lganCur, liriuj«ntur curji elsl legilma coiistitiita nunt, tainen 
muribt^ utontiuui a]»|»roi»antur. Siiut quui. t’orniituni usu approbaU non sunt, 

, enim morilma uteutiuui in contriv'ium non obsnrvantcs traiiKgressionis reos 
nonnullm leges hodie abrugata; Aunt, arguunt ; aluHiuin his non oliedi- 

ita moribus utenlium ipsa? leges eon- culcs pro]‘rh» priMuruntur lionore, cum 
firmautnr. l:?ndc illud Theie.-'j»hori iilis (|ui f^aeris noseiunt ol>etlir(j (janoni- 
Papte (ijuo <lecrcvjt, nt clorici general- bus,. }>onitus offitfio jid>eai)tur carerc 
iter a ([uimtuagesiuia a oarnibus ot ,^ susc4p,to ; nisi hate <jui 4 i liicaLjj^ .'.on 
deliciia'jej|g^)t)f quia uiorib'ls v* ai- flecIrnendoeKst^stalnla, sed ex'wrtaurlo 
tium approbatum n<;;j rlih, aliUfr^igeu- ciHiBcripla. Decretum vero necessita¬ 
tes trdusgrgasiouis rees non aiguiV’’— tem facit, exliortatio autem liheram 
tbelet^r of TUclesphorus; c. 6, vojuntatem excitat/’ 
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/some of them also held, as Gratian does, that no laV, by 
whomsoevCT promulffated, has any I’cal validity unless it is 
■accepted by the cusknn of those concerned.’ ■* 

We must, however, coiu])arc with tliis j)assafje certain others 
in which Gratian's position niieht .seem to be ditierent. In 
one place he (jUott.‘s a jjassa^e from Isidore wliich says tha£ 
cu.stoiii must yield to authority, "and that fe.r and* ratio 
are suj)crior to bad custom, and he seems clearly to make 
this piincijde his <.)W]i: in aTK^ther part of the same Distinction 
he t(uotes that’ important' passajje in the Code which, while 
recognising^ tlxi great authority of custom, denies that it .can 
prevail agaimst mtio or /e.<', and then adds him.se.lf that 
custom is to be faithfully observed, wlun*.' it is not contrary 
to the satred canons or human laws (/c'/e.s).® We have 
. already noticed the words which he inserts in the pas.sage 
of the Instituti-s which describes tlic system of law which 
arises from etistom." 

These viims may seem rather dillicult to reconcile with each 
othiT, but as a matter of fact they are not absolub.dy irrecon¬ 
cilable, for Gi'atian may ha\ e htdd that while a laAV was not 
really valid unless thosci concerned did by their custom accept 
it, once they had thus accepted it custom alone could not 
abrogate it. 'I’liis doctrine was ma'intained, as we have seen, 
by some' of the tjivilians.'’ On the whole, it wou^kI seem that 
Gratian wavered between ditl'erent views. When tve turn to 
the commentators" on Gratian, we tind that they follow' him 
in the general^-'.leory of i he natin-e of law as custom, but that 
in some respects their theory may be different. Rutinus 
]-«?peais Gi'Ktian’.s^ general principle that all positive law is 
really custom, whetlu'r it is written oi' unwritten.'’ But he is.; 

’ Sco f>{». viIik iiuctoritas est: venjm' 

Gruti.ui, ‘ 1 >ecre(uDi,’ D. xi., lyrt liim ujn'iu'o juleo sui valitura lUoniQiito,); 
1.: OiHiianub. (f.V’«Kl voro legi^U' at uut ratioiioin viucat aut legem scrip- 
cousiietiido oetl.Tt, Vf-itlonis toblauir lai'i."—rartll., CratiaiMs. “Cumvero., 
.11 Sinoniiiii.-'!, liW. ii. ](>. ‘Usus jiuc- n<’" .sacrib ciinonibus nee humanie legt*. 

jiravuiu usum ]»bis consuet.udo ohviare moustratur, in-'*' 

ratifi 4. Item Xni^.Mir. sn vanda e«i '' 

A, ad TVoculuni, “ijun.- ^ b'.e j.*. U. ffota 
limgiv cMiii-suetudu’’ (Cod., viii. 52, ■* Jiee pp. 62, oJ. 

^58), 2;: “ Coiisuetudini.s iif>ue«iue l^rn* KufinuSj ‘ Summa 
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clear that under the actually existing condition of his time,'', 
the authority of custom in abrogating laws u^as greatly 
limited. AVhen Gratian, in a passage wo haA'e just quoted,^ 
lays down the broad jn-inciphi tliat laws are abrogated by 
custom, Rufijiu.s is careful to point <iut that custom only 
^ibrogates Canon laws with the consent of the Po]X‘, Just as 
custom^ only abrogates Civil laws Avith the consetit of the 
Emperor, for the Eoinan pl^ople. have transferred all their 
authority to him, and can therefoi'e lU'itlier make nor unmake 
laws without his consent.- Itulinus represents the same^ 
position as that of one school of Civilians.-* Stephen of ' 
Tournai follows Gratian in placing both the ;yu,s ijndinm. 
and the ririlr under the category of 'luoreK* His treat- 
m«‘ut of th(>. relation of eust(tm to'existing Avrittjon law is 
interesting hut a little amhiguous. He lays doAvn dog¬ 
matically the ]u inei]i]e that if a poojde, Avhich has the power 
of making lavs, delil.ierately and knowingh' follows a ti.sage 
which is contrary to a written hnv, tins n.sage abrogates the., 
law;-"' this pi-inciple is also, ve ha\i- si-en, maintained In’Kome 

of the Civilians.'' Stimhen leaves the (luestion whether the 

» 

(Oici. (O-ai,. !vH r. 1): ault-m 

isti parliiii Butit rcdac-ti in siiijiti-i ut. 
vocaiittir ]u.> i-oii.slitiii.iniiuui; piti-tii'ii 
al>s,'iu<i''*'aifito iijiiaitiiim pl.-ioile i-tsc'r- 
vantur, et clinit.ur eiiniiliciter eoiiaue- 
tuilo.” 

* Sec p. It.'i, niiie 1. 

® KufinuH, ‘.Sumuia l>Pci'ot.,’ 1). iv.. 

“ ‘ Officium vero ’: . . . Ulii deiuoiiKl'-at 
quc\fundain dccreU'rum e.\emplo non- 
nullas etiani leges eee]esL'i.stie.'i.s esse 
bcMlie abro^tns jiei- mores ut ujue ulen- 
tium id oontrarium. Et hoc cojii?eiisu 
exaiidias sumi pcmtilieia; sicut^enim 
bodie sine auctoritate vel coaseiisu 
imperatoris leges non poissunt statui, 
sic etiajn nee. infiruiari quia populus 
Ronianus ci et in cum oraue suum im- 
pierium et potestatem coueeaait: itu 
absque conseienjjia et aa.senstf .suu’...i'' 
patriarch/ oanones sicii non p tucr- 
■iint fieri, ita nee irri^ari." ' 

^,pf|. «0,-63. 


‘ Stephen of Tournai, ‘Summa De- 
eret.,' 1). i. Diet. (Irnt. : “ ‘et moribus,’ 
seript.is Tel non .scriptis, in <|uo iu- 
telligas et jub gentium ct civile. ” 

’’ Ste) hen of Tournai, ‘ Summa De- 
eret.,’ 1». i. 5: " ' Cor.buetudo,’i.c. jus 
eoiibuctiiiliniirliim, ‘mvj diffi-rt,' i.e. 

non inlere.sl. an seripla sit coiasuetudo, 
. Ll> . 

rum tamen ratione intatur, an non, si 
lamen non .sit juri seripto contraria. 
tied et si juri seripto jcontraria sit, et 
populus qui liMieat jsdestatem con- 
devdi leges, seieiis legem eonlraiiam 
e.sse, contra earn cousuetiidini! utatur, 
consuetudo etiam pr.-epiouitur leg! 
sctipttc. Nihil enim iutoresl, an suf- 
fraNio po]iulus voluntatem suam de- 
claibt, an rebus ipsis. Tanto euini 
conjCnsu omnium |ior dc.suetudinem 
legjiS 'abrogatm-. Secus est ^ iiesei- 
eri|a(nt) legem in oontrarium ctictare." 
'I See pj). C0-(i3. 
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people in his time did or did not possess this power nncertaii 
It is intereS-sting to observe in the Canonists the traces of thase 
views of the Civilians,—Cratian holding the principle that 
legislation, bjr whoinscx.'ver promulgated, has no authority 
unless it is ratified by (be usagi; of tlie society ; Stephen 
holding tliat au3’ society wliicb retains in its own hand^ 
the power of making law's, does b;,- i(s usage abrogati« any 
law', if it acts delil)eratel_\' and conseiousiy; Ilufinus main¬ 
taining that, at least in tlie (;asi^ of tbe Koman ])eople, the 
authority of custom has really censed i'xc('])t so fai’ as it is 
sanctioned b}' the Em])(n-or. 

When we now (urn (o (he Tfeeretals, we find the doctrine 
that Custom overrides all law except t]uit of Katui-e and 
Reason; o,t.ily this (Vistdm must be sanclioned by a sufficient 
prescrij>tion. Oregory Ia. lays dowii this doctrine in words 
draw'u from the famous jiassage in the Code, but with .such 
additions as completely to transform i(s sense. While 
.Constantim; had recognised the grt‘at authority of long 
custom, but had also maintained that it could not prevail 
against reasoji or law, (Jregory IX. ludd that it could not 
prevail against positive law, unle.ss it was rea.sonablc, and 
founded upon a hg/d presei iption—that is, a definite, legally 
recfignised period of time.‘ For tl.e di.scussion of the impoif;- 
ant (|ue.stion of tlu! aj^pearance of this conceptiou^ of a definite 
periiid of time as con.stituting a legally ■\ alid cu.stom, we must 
refer to the. very careful treal.meut of the matter by Professor 
Siegfried IJrie^.hi his work on the doctrine of the Law' of 
Custoju, To this w't! would al.so refer the readi-r for a full 
di.scussion (,|f the significance of rut to: we are, indeed, under 
great ohligations'co this w’ork in relation to the whoie subject 
of (Jitstom.- 

‘ ‘ Docrclails,’ i. 'Ij.Jl (Gregury I^,.) ; tudiiiis umis.ju« limgiovi non vilis 
“ Sicut otiain loiigavio c<iuauc(.U )iins auctoiitfiH ost, vcruiu uon u?flue ailed 
jKiu sit Tili.5 nucloritas, iiou ost sui valitura muiuGato, ut aut ratiouem 

valituruB, ut vel jiiri poi tivo viiieat aiit legem. ” 

ili'lieat ;,,,irii’ju(lieiuin generarc, v,- IVoT. Siegfried .Briai. ‘I)ie Lehrei 

fuerit ratioiiatilis et legitime sit von^ewoliif.'iBitsreoht,’ Erstef TheUp 

scri|ita.” [, esp. j.|,. 67-tS aii'l 83-92. \ 

Cf. CikI., viu. ri2 (53): “ Ctmpe- ' '. 



. oHSii^'Tnfc] ^ '•mviL"ii£w'‘ANi). Custom.’' 'i59| 

It is indeed true that in some earlier Decretals the matter 
is treated in the terms of the rescript of Constantine in the 
Code; ^ but it would seem to be clear tlial Gregory IX. 
deliberately decided the matter in the other sense, and that 
thus, whatever may be the ambiguities in the position of 
'•Sratian and other earlier Canonists, ihe timil judgment of 
the Cianon Law, so far :.s we are here dealing with it, is 
in favour of the continuing supjvmaey of Custom over all 
positive law. The text of the Canon Liiw is not here dealing, 
with the authority of Ci\ rl Law, hut the im2)ression which is 
left upon us is that the Canon Law is on the same side 
as those Civilians w'lio maintained that all ]<ositivc law is 
ultim.-iti'ly founded ,u])on, and continues to be valid in virtue 
of, the custom of the ])eople. 

* t'f. ilrie, fy'. td.^ (‘p. SO, 81. 
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We can now tvmi to the cnnsideialion, <>f the nature and 
cliaracteViof caiKiu Ian'. We eoultl iu>t a])]iroaelt tliis until 
we had endeavoured to oet at tlie coneejition of hiw in 
its most, oi iierai sense, for it has, in tin; Jndeinent of the 
jnodianal eanonists, in lare'O measure tlie same na,tnve as 
other laws, and llierefov(‘, till we laid endea\'onred to fix the 
gx'iieral ])rinci]iles of all legal systems, we could not with 
any hope, of success attempt to ap[)rehend the distiuelivo 
features of the canon law. We must :ippi-oaeh the suliject 
witliout assuming that tlie nature of canon law was ((uito 
clearly and completely understofid'or delinod by any writc'r in 
this period. We must he specially on our guatj^l agaiuht the 
claimer of reatliim- hack into the twelfth and early thirteenth 
centuries the possibly more complete analj'ses and the precise 
deHnitions of J|,‘rter times. It is possible that by the middle of 
the thirteenth century the theorV of tlie subject was complete, 
Init if we *re to consider the inattei- seriously we shall do’welh 
to keep an open mind, even upon that (pjostion. ^ Nothing, 
indeed, has been, from ?i .sti'iclly historcal point o:fr view, 
more mischievous than the notion', that the Middle Ages had 
a clear-cut anil jirccise j/vition of the nature and authoritiy 
of canon law. What wt may take as fairly ccrtairn is that 
until Gratiaii men luulj hardly realised the'complexity of 
thoiV'iinestions, and tliaV hi.s*ti-eati*.-eut of tlip subject does' 
present us with the lirffi; rcason^i attfinpt to anal/^ythe 
essential character of c\non la\^: this d 6 cs nqib,* bdw^yer. 
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necessarily mean that the theory even of G.ratian is com¬ 
plete. * 

The canonical collections which preceded Gratian’s have, as 
W'c have already seen, the cliariicter of compilations .small or 
large rather than of critical tn'atises, and there is no u.sc, 
, therefore, looking to them for any exj)licit discussion of the 
nature of canon law; this does mjt of course mean that the 
Church had no working couception of what it was, hut it 
docs mean llvat it had no fully formed and detimsl theory of 
its nature. At tin .same tilm.'tlie (tollections hoth of Buinhai’d 
and of Ivo include jiassagcs from various ecelesi.astical witters 
which may he t.aken as imlicatiiig the. curr^iuyof .some general 
concepthms both of.the nature and of the sources of the 
canon l.iw, .ind tla-sc and^ similai- iiassages provide <110 foun¬ 
dation u[ton which (tratiau coiistructi'd his own more definite 
theory. 

Some'jiassages from the writings of .St Augustine. St Basil, 
and t'ope Lei) 1 \'. are esjieciully imieworthy in this connec¬ 
tion. In the Iasi ehajitcr ne ha.xe rd’ern'd to the passage 
cited hy lJuic.hard and otliers to tlie i lli'ct J.hat in those thing.s 
with res]>ect to wiiieli the .'seii])tnTcs i.iy down no dclinite 
rules, tin custom of the people of tiod and the histilutions of 
the “majoves ” ai'e to l.n' litkcn us law. and arc to he ohcyeil.^ 
Here 'is’aii important statement of tlic, phici' and na.tiire of 
ecclesiastical law, as distingnished from tiu' law of the Scrip¬ 
tures; tlu; referi'iice to the *■ mos jiopuli Hci " is es])e,ciidl3’ 
intei'esting and signifieani, as indicating an ii''portant jioint 
of similarity between the ^jonceptious of canon law and 
eecufav law. • • 

Ivo plaje.s immediately after this a p.as.sage derived ulti- 
mateljf from St Ba:«l, ivhich represtmts a vm-y similai- prin¬ 
ciple. Some Clhurch institutions, he says, we have received 
from the Scriptures and from the tapostolic yaditionsome 

* Burebard, ‘ Becrotutu.' iii. 12C : tnro.‘o‘''clc.sia.'5ticarum cuerooiuli sunU” 
“In his enim rebus do quibus iiibil ^ Tbi|i».if'iiiii cited in Iv(.»‘l)ccjj'.|tum,' 
oerte statuit Scrjnlura divinnf mos iv. 0'.; l\o, ‘I'an.,’ iv. la.s, ajjji in 

populi Dti, ■AjI instituta ii.|joruin .pro Oration’s ‘Dccretuni,’ D. xii. 7. Cf. 

lege teneuda sunt, et ^cut pnciAri^- St Argustine, Ej). 3t). 1, 2. 
tores, legam *djri|yarum, ita coutemp- 
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’'have been approved by custom, and these deserve a similai;;? 
, respect.^ ' ' 

Another pafisa^'(? fi-om St Aucjnstine is cited by Ivo in the" 
‘Decretuni,’ wliicli contains a \ejy interesting cnuiiicration ' 
and cliissificaiion of tlie authorities in t]>e law of tlie Church.-, 
The authority of Scriiiture is superior to that of all the lettefS,' 
of bishops, and no (jnestion can Ik: raised as to the ti'uth or 
correctness of that whieli is contained in it. The letter.s of 
bishoj)s can l>e corrected by wise men or other bisho])s, while ' 
the judgincnits of councils may be coi j-ected by those of later . 
councils. The authority of provincial councils can be over¬ 
ruled by th.at of the universal councils of the (Christian world, 
and that of unive.rsal councils b}- later o’H'S when the Church 
may have- received new li<^ht.^ 

In the alisenee of an^' eoniment on these jiassaffes, wc cannot 
say with eonlidence, how far Burehard or .l\o may have de¬ 
rived from them a theory of c;iuou law, and of the i-elation 
of its various sources to each other. But we can for ourselves 
rcco,Ionise at h^ast four elements in the sources of canon latv a.s 
indicated in these ])a.ssaye.s—hist, the Holy .Scripture.s; second, 

' Ivo, ‘Decrotum.’ iv. 09 : “Eccle.si- 
asli('!iruiu iiistitutioiiuin quasilam 
Sc'i'i|)turis, quoNdaui vero ii)K>stoli<\'v 
traililiime pei' f^uccehhiones in luyi*- 
Ici'ii-), IvadUiw reec])imus quiuiliun 
?ro cioihueluditic roljoialii nn-roliavit 
UHUS."’ 

Quoted also ir Grati.aii, ‘ Pccrc- 
luiii,’ D. xi. 5. 

‘ Ivo, ‘ Dcerctuni.’ iv. 2-J7 : “ (}uis 
nesiiat saiietam scvi|,turiim canuiii- 
eaiu tniii vetcris (juaui Sovi Testa- 
meiiti certis sues teriiiiiiis foiit.ocri, 
caiuquo otiini)iu.s ]iOs(orioribus cpisco- 
poi'uui liltem ita iiraqioui, ut de 
ilia oiMuInq Aul'iliivi et disccp.taihnou 
jiossil, utnaa vei-um vel utruin r etum 
sit ijuidlquid ill ea hcriplurii ctUi jiterit 
ewe! , Kiiisoqiormn auteni li.tcra.*, 
qua’. 'post coiiliruiatuin faiioiieiii vel 
eevipta: sunt vel scrilniiitur, et )>( - ser- 
nioiieui forte sapientioreni cumdiliot 
ill ea re peritioris, et per alioruin .?pis- 



copnruiii gr.avioreiii auctoritatem doe- 
tioveiiirjue prudciitiaiii, et per concilia 
lioere lopreliendi, si (juid in eis forte a 
veritate doviatum csi ” ‘ •- 

Ivo, ‘Decretum,' iv. ]!18: “ConjifU— 
]posterioia prioribus apud pq 
lirieponuntur, et uiiiversunii 
bus seuipcr ojitiino jure .ifcBipom- 
-ur. Tpaa concilia qum jS^Hiugulaa _ 
I'cgiimp.s vel j.rovincias iffiint, ,plena-;., 
riorum conciliiiruin aucloritati, qu®. 
Hunt ex universo ortic Cjiristiano, sine,; 
ullis ainl)agti,(us codunt; ipsa«,ue plehif; 
arij saqie priora a [lo-steribus emend-;;' 
auli'ir, cum aliquo expevimento renim - 
a))ciitur quod clausum erat, et cogne^ 
citnr (jnod latebat, sine uUo ^.ypo aadrivj 
logic BiiiMirbiic.” The last sentence 
also contaiiieil in Beusdedit, ‘Collectwi 
CaiioiJaiu,’i. 296. ■' ■, 

Gt. St ‘Be Baplisu#6 

Bfuacistos,’ ii. 
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ffie d^rees of councils; third, the writings of certain hishons: 
and,fourth, the custom of the Church. 

Jn another passage (pioted by Ivo in the ‘Rccretum’ and 
the ‘Panorniia,’ we lia\ (' a slat<‘nieiit of the actual souj’ces of 
i the canon law as recognised by Poj)e Leo IV. in the ninth 
wntury. In this letter Pope LiX) lays it dnwm that alongside 
of tlfe canons of certain Vsanieils, the crourts of tht; Church 
must recognise Jis authoritative the decretal letters of Popes, 
Sylvester, Sirieius, Innoecait, Zosinius, Codestine, Leo, Celasius, 
Hilary, Sinnnaehns, Siinprieius, llorniisdas, and Cregory the 
Second ; and th.-it if it. should chance- that in some ease ques¬ 
tions should ai-ise whieli could not be settled by reference to 
these, then re(rour.sc»slK>uld be had f^o the sayings of Jerome, 
Augustine, Isidore, and qtlier bob' <h)ctors, or to tin! Aj)o,stolic 
See of Itome.' 


This is fi-oin the point of view of histoi'ical criticism an 
imj'orlant jmssage; foi- oiir present purpose it has not the same 
signiticance, for, as we sliall pre.sently see, (batian enumerates 
many other sources of canon law, and it cannot l)e doubted 
tlmt IJui-chard and Ivo also recognised insny others; but the 
passage indicates clearly (lie import-ance of the position of the 
decretal letters of the Pojres in the canon law. This point is 
of so much impoi tance that we must dtvell upon it a. little 
i‘iu-ther.' • • 


Buichard has not, so fai' as we havi* obsei'ved, any direct 
references to (his, bnt he reproduces an’important canon 
which lays down tin; 2>ihicij)le that the autrhoi'ity of sum- 


d ‘Piinoniiiii,’ii. ns : “ndiliel- 
;U9 et coimucuUvriiH alionim, imu coii- 
venit aliijutw jiulieai’c et t,au«U)ruiii 
VconcilioAim cutumcs roliimiici c, vel de- 
'ijretaliuni regulae, i|iiiis hal)Ciitiir afiuJ 
^OS simnl cum canonilniB, tjniUus in 
^mnibus ecclesiasticiB utuntnr judiciis, 
. id Mt, apoutolorum, Nic;cu'.u'nm,Aucyri- 
-ttUiohiilL, .Neocicsareiibinni, (iniigren- 
^iupoi, Sardioensiuui, CarthagiueuBium, 
iJUs^rggnk; pumdum fioui.aii- 
Atnnii SylreBtri, Ciricii, I lunoorntii, 
Ct^tini, Lro^Ib, Get^^i, Uil- 
flimiiliuii, Ordiisda;, et 


(^egorii lunini is. iKti oniniiii) mint 
per (pios jndicaet C])iticoiii, jier <pn.is 
episcojii Biniilil.nr et clorici judieaiitur. 
Nan? «i tale enieraeril vel contingerit 
inUBitatuni ncgoUnni, quad miniine 
p<w«it. per iRtoB finiri, tnne illornm 
quotnn nicunniatis, diela ITinonymi, 
Augi-.aiui, laidiiria, vel l•i^■te^nntni simi¬ 
liter anctarum <lact"ruui siniiliuni, si 
reperta^fueriut. niagnanfniter«,yjt re- 
tinenda vel promnlganda, vel a<t«po8- 
talicpil eedem roferaun- de talilius.” 

C* Jvo, ‘I>ec.,’ iv. 72, and Gratian, 
‘Dec.,’ D. XX, 1. 
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moning s^ods belongs to the Apostolic See, and that nd 
council can be recognised as general which has been called , 
without this autliority.^ Ivo includes the same canon injbhe 
‘ Panormia,’ and there is a similar one in his ‘ Decretum ’ and 
in Gralian.® Ivo, both in tlje ‘ Deci’etum ’ and in the ‘ Panor- 
mia,’ and (iratiau cite a canon saying that all commands of 
the Apostoli(r See arc to be receiVed as tliongh they were 
continued by St Petei-.® He also (in tlie ‘ Di'cretum ’) cites a 
letter of Pope Nicholas I., which has reb'reuce primarily to 
the pseudo - Tsidorian collection. It had be<-n apparently 
suggested that these were not to be received as haying 
canonical authontyl b(.-cause- they were not contained “ in 
codice canonum.” Nicholas urges that this objection has no 
weight, that there is no dill'en.'iica- Iw.-tween the authority of 
those decretals and decretal letters which had been hithei’to 
included in the “codices canonum” and others.^ I\<) also in¬ 
cludes in the • Dcerctum ' a letter of Poi)e Ah-xamler II. which 
asserts very <‘inphatieally that the dcc/v /o of the Roman Sec 
ai’e to be accepted and reverenced by all sons of the Chui'ch, 
even a.s are the canonc.x.-’ 

It was the great rvorh of Gratian to takct in hand seriously 
the task not merely of codifying the immense mass of material 


' r.urcUiinl, ‘ Decrftt.,’!. 12: “.SjhikI- 
ci-uui vcix) coiigrcganitiruin .iucloritii.s 
.'ijiDsitolieie setli privatii coumilsti.x est 
liiilC'-tiit.c. Nco ullam syiioduia Koiict - 
alem raUiu es.-ic Ifginius, ijun: ejus nun 
furiit aiK UiriUiUj t “igi-cgata vcl fulni. 
cfuiuiiic:. lc.'tinur jiuuturila.'s, lure. 

rubonit, hire Huuuti 
1’itire.s cunfunn.iuL."' 

■ Ivu, ‘ J'an.,’ iv. 11; ‘ Dec.,’ iv. 210 ; 
Grat., ‘T>cu.,’Il. xvii. ]. ” 

" lv(p, ‘ Decrclum,’ iv. 238: “Sic 
omne.s aixistulicic hodis sanctiunes .'lo- 
ciiiieudio sunt, tani;a:im ipaius Avini 
Petri voce firmatic siiit. ’ ^ 

Cl'. ii. 101. (Till.-. I icads 

“ prw uti ” inatciid of “IV-tri,") Cf. 
also Crat., ‘Dec..’ D. six. 2, which has 
“Petri.” ‘ 

Ivo, ‘Decretum,’ v. 3D: “Jits ita 
divina faveute gratia pra.'lihatiB, okeu- 


diiiiu.s nullam dilTercutiani esse inter 
ilia deureta, ((Uic in oodice canonum 
iiidicntur seilis Ajioslulicie priusulum, 
ct Oil (juii: |irii: muititudiue vix per 
singula voluuiimim corpora reperi- , 
uiilur: cum omuiii, omnium tjui de-., 
t’essui um suuruin decretalia constitutaj ■ 
at([ue dccrctales epislulas, ejuas Iseiitis- 
Kimi Pap.c diversi.s teiujioribus ab urbe , 
Ituiij;!.' ilederutit, venerobiUtcr fore- 
suacipicndi»6,- et custoclicndaa,eeximios- 
Pr:?<uIoK scilicet et Ijconem Gelasiutn'■ 
maud.as.so jirohavimus.” 

Cf. Gratiiin, ‘Dec.,’ D. xix. 1. 

'' Ivo, ‘ Decretum,’ v. 31 : «Ignorant 
nii.scii quod hujus aanctic sedis deereta, 
ita ]<iit fedc a hliis matris Ecclesio: ac- 
cipienflit sint et vene.’-an(Ja,^ut tanqUam 
reguhe camfium ah eisdem abijiie uUo 
.scripiP'i admittantur.” 
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I'- which had accumulated, but what was even more important, 
; of analysing these materials, and of seriously facinf the ques¬ 
tion of tlieir relation to each other. But more than this, 
' Gratian also for the first time among canonists set out to form 
some genei'al pliilosopliical conceptions of the ultimate nature 
» o^ all law, and to apply these philosophical principles to the 
elucidation of some of the*most diilicult questions wnth regard 
to the whole body of the law of tlu! Christian Church. 

In order to deal accurately with Cratian’s treatment of 
Church law, we must begin by obser\'ing once again his 
general principles on the iiiitui-e of law, though we have 
already considered these in previous chapters. H(' hegiiis by 
dividing all law inkj natural and human. Natural law he 
identifies with the divinulaw, and says that it is represented 
first by tin.' gre:it pi-inciple that a man should do to others as 
he would wish that they should do to him. Hum.an law is 
essentially (aistom: this has been in part reduced to writing, 
while pari of it continues unwritten.^ 

We have to consId('r how far these general priueiplcs apjdy 
to the eanon law as well as to civil law. , Wo might imagine 
that eanon law helongs entire!}' to the category of divine 
natural law, hut when we eome to look at Gratian’s treat¬ 
ment of tlie subject more‘closely we find that this cannot he 
what he meant. We must refer the. rc<nler to our discussion 
of the exact relation of the “law and the Gospicl ” to the 
natural law. The natural law is said to be*eont.aini.al in the 


. “law and tlic Gospel,” hut not ovcrylliing thaWts contained in 
the “ law and the Gospel ” bc^Tongs to the natural law. There 
are regulations of the “law” Which are not p(flnianent or 
unalterabJe, which arc not really ;^)art of the mitural law.- 
Gralian docs noi^ as far, as we have scon, tixplicitly apply 
•’ this to canou^law, but we think that it is quite clear that he 
^implies such .an application, and tliat whilc»tlie c.anon law 
; may edhtain rules which are directly rej)r(!sentati\ e of tlie 
divine “natural law,” yet it^ is not to be idenihicc^ with 
^ These are rules ot the civil law and of the canonJ.aw 
: wM(ii are directly rlpr<^-m of the natural law, but the 
, * 3fe^pp. 98-10l/ 2 seo pp. 108-110. 




mtuiul law is not to be identified with either the civil 
^tho canon law. Not, indeed, that any law, whether civil or; 
canon, is valid wliicli contradicts the “ natural law ”: we hivi^^ 
pointed out that Gratian is perfectly clear that all such laws? 
are necessarily void; ^ the civil law and the canon law must,; 
be in lianiiony with the natural law, hut they represent not; 
the nioi’o asseiiiuns of it, but the ajiplications of its principles; 
to parliculai- circuiusbiuces and tiuies—applications which are. 
not iieccssaiily permanent, and whose authority is not the 
same as th.at of tlie natural law itself. 

If (ranoii law, tlu'u, is not di\ iiie law in the full sense, we 
must ask' how far it can lie said to belone- to the domain of 
custom, whetlHU- writtep or unwritten. ■ We iiud th.at while 
Gratian does not draw out the snhjc'ct comjdelely, yet clearly 
ho implies that .at least in part canon law represents the 
authority of enstom. W(! linve already referred to the two 
passaj^'es which he (piotes, in which it is laid down that 
custom ba'iiiK part of the law of the Church," and the im¬ 
portance which he attaches to custom is brought out clearly 
by tlie terms iii wldcli he tieats the pema-al (jne.st.ion of the 
validity of laiv. Gratian, .is we have seen, treats law hj' whom¬ 
soever promulgated jis really iin alid unless it is eoiilirracd by 
the custom of those who .are eoiicerned, and lu? finds his illus-. 
trations cd' this in cea-lain decrees of J’opes Telvsplmrus and 
Grepay the. Great enjoiiiinj^ upon tlie. clergy the observance, 
of the Lent fast l'.>r seven weeks before Eastci-. This, he says, 
never became, ^.iw, because, it was not recognised b^i'lpstom^ 
Gratian does indeed su^oest, after he lias laid down the theory,: 
that 2»ossib*ly these decretal letters may be taken as convoying 
a counsel r.atlier than a command, but he diies net sugge, 9 t'; 
any modification of the gmierul, 2Jrincif)lc which the ea® 
was intended to illustrate.^ It seems clear that ju part canont 
law re2)r(‘sents Che authority of custom ju.st as civil law doe 8 ,j 
We can now consider the definition and classificfitiofi df; 
canon huv with which Gratian furnishes us. In his formal- 
defipition of Cliurch law he .saj’s that an cccl 8 SiAstioal!.e<;ai!!| 

' Sec I))). 105, 100. i S^opp. 155>. 156, 

” See pp. 101, 162. *' •' 
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is "cAlled a carioii. He describes the collection of f’ 
^canons as consisting of decretals of pontiffs and Statutes of 
ebvncils. Some of these councils are universal and some ’ 
.provirjpial. Of these latter sonic have been held with the 
■ authority of the Roman See—that is, in the presence of a 
legate of the Roman See; others with the authority of 
patriarehs and j;>i‘imatef» or metrojiolifans of provinces. 
Furthci’ on he describes tlu' purpose of the ecclesiastical as 
well as of the ei' ii laws as being to ordain what men must . 

, do, and to hn-bid what is (wil.'^ , ■ 

TJiis delitiitioii Seems expressK' to leavt' out of account such ■ 
canons as may be merely restatements iff the rules of Holy 
Scriptures, or of th(*nalural law, and to contine itself to those 
which repi"' siad the autl^orit.y of the (.'hureh. It isjmjiortant, 
then, to olisei've th.U (li':il'ian here (if'seribes broadly us sources 
of canon law the. decretals of jjontiHs, the canons of universal 
councils, and of some pnoineial eomieils. (Iratian does not 
here mention eusti^pin as a source of (,'liurch law, hut that he 
docs include this is e\ idem from tin* ](ass,iges referred to 
alwve and from a passage in another ‘ Distinction,’ where he 
lays down the princijiJe tli.-il custom yiilds to law, but finally 
adds that when custom does not contradict the sacrc<l canons 
or human laws, then it is'to be maintained.’' Clearly custom 
is, in tils vb-w, also a source of (.Inycb law, but be con¬ 
ceives of it as being invalid, as against actual Avrltten cauon 


* Qratiau, ‘nocrctuin,’ T>, iii. Part 
I, Oiatimus OiiiiiL-.s !io siii'cira 
KecuUimm li,um j atna sunl. >S?il 
qui^ coustituli > ilii e'<t iiivilii,, alia 
ecelehiabtua , (mli-, vci-« fomise val 
on lie ]U6 • unitll a ui quu nomine 
ecoleaiastica c uhtihti.ij) apiielletur, 
videamus F< i Ic-i vs( ica eouetifutio 
nomine canon%jC(iisotur.” * 

, Part if, Gialiauus : “Pori^ can- 
^onutn alii sunt iloieta Pontifieuni, 
alii Atatuta coiirilioruiq 

vero alia •umvci sulia, ittia jiro- 
t vStK^ia, Piovincialiuji alia eele- 
teantttr ajjetorilato ^loinanD^ onilficie 
^rbMnte vidbl^et legate Uo- 


niaiuo eoi'lL‘^i:o ; alia vero auctoritalc 
Patviaivharum, ^fliniuiatuin. vel inet- 
rorolilanormii cjusiteni provinciio." 

* Part 111., Grat.iai1ti.s: Oiricium 
vero seculariuiu, sive Kri losiasticai-um 
IcgSm e-pit., ]ireei|>erc (iuikI iicoosao cat 
fieri, iiroliilicrc quod malum eat fieri.” 

^ Oral.i.iu, ‘ Tieoret..’ J), xi. Part 1., 
Oratiauus: “ tji^iil veie leoilms eoneue- 
tu<lo eeilat., Ysidorus tc.-itatiir in Siuo- 
niniis, l.il). ii., ‘ llkus aiioioritate oedal 
prarurn nsum lex el ratio vine.Ht.’ . . . 
Part *11., Gratiaiius: C'uiu*^ro nee 
aacris eanoiiibu.<, nee liumaiiis ftpoibus 
conauetudo obviare luonalratur, iucon- 
cuBaa servauilti cat.” 
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law wo must, however, bear in mind the principle which we 
have already seen Gratian to hold, namely, that written law 
must be approved by the custom of those concerned befpre 
it can become law. Canon law thus, in Gratian’s treatment, 
has for its sources the authority of certain persons who are 
looked upon as having legislative authority, the decrees of 
councils, and custom. 

Before we consider Gratian’s theory of thc.se various .sources, 
we must be careful to notice once again tliai there is a law 
behind the canon law which is su2>erior to it, just as it is 
superior to the civil law. The Scripturiis and the Natural .law 
represent the immediate law of God, and evmy law oi- consti¬ 
tution, wh('th(-r civil or ecclesiasticfil, whish contradicts these 
is null and, \ ()id.^ 

We have ali-(>ady consiiierod the thooi’y of Natural law in 
Gratian and the other canoni.sts,'* and we need not this’cfore dis¬ 
cuss over again his theory of this subjevt. W’e must, however, 
again bear in minil tliat thei'e are ce.rtaiu difficulties connected 
with this subject. The canonists, as we have seim, clearly 
understand bj' the natui'al law those gonm-al piinciples of 
moral obligations which man is supposed to recognise by his 
reason as bijiding uiion him. This natural law is contained 
iji the .Scri])tures, liut this i-aises the difficulty that thci’c are 
many laws in Scriptiu’c which are not now recognised as bind- , 
ing. Gratian explains this l.iy the di.stiiiction between the 
moral and the cere .iionial aspects of the Scriptures. Another 
difficulty lies in i|,ic fact that while the Natural law represents 
the immutable moral principles ol the Divine law, as a matter 

^ Cf. p. I.’i4, note 3. f(nc(livinicvoluntal,iRou cai^inicsescrip- 

“ Gratian, ‘tieerct.,’I), ix. I’art I., tnriir cimtrarijr proliantiir, eaijem et 
Gratiauus: “Quod autem couslitulio natniali juri iuveuiuntur odversa. 
natural! jurioodat.iinitliplieianctoi itivte Undoipuncuinquo diviuio volnntati, «en. 
proljatur.... Part Jl., (after o. 11) Grat- caiioiiieto ncripturic, sou divinia Icgibui.. 
iauus: Cmn ergo iialurali jure nihil iK).sti«i..cii(lacensentur, eisdemjiatnrale 
aliiul pneciidtur quam quod Dcui! vult jus preferri ojiortet. Constitutionea 
fieri; nihilqueveteturquain ipiod Dens ergo vel ccclesiasticfc vel seonlareg, si 
prohihet l.ori; deiiique cum in caiionica natur'.iii jure contr^rkt probantur, 
ecriiptir.'a nihil aliud quam in divinia jicuitua aunt exclndendic.^ ‘ 
legihua inveniatur; divine vein Icgea ^ See op. 102-113. 
uutura cousistaul, patet, quod quaeun- * ‘ i 
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of fact there are institutions of human society which seem to- 
be contrary to these pi'incii)lcs. Gratian himself joints out 
th^ opposition, but does not sufj^fest the explanation; but 
this is, done by ctanmentators like Rufinus, who distinguish 
between the coinniaiids and the dtjriwnxiralio'neH of the 
• natural law, and argue tliat while the latter represent the 
ultimate principles of mc^-al relations, the acdnal conditions 
of human life, in ^•irtue of the force of evil in human nature, 
re(juire other regulati(»ns, and that institutions like property 
and slavery which are (m tlie surface contrary to the principles 
of the Natural law a]-e. really the means b;)- which men are 
to be trained to obey it. There are tllus I'ules of human 
conduct which might seem contrary' to the Scriptures and 
to Natural law, but this contradiction is to bo .(ixplaincd 
by such considerations as th(>se wi^ich avc have mentioned; 
subject to such exceptions it remains true that any law, 
ccclesia-si ical or civil, i^ void, if it be contrary to natural law. 

We can now consider the nature and the relative imjMirtauce 
of those sources of the canon law which we have .-ili'eady 
enumerated, (iratian set.s cait at length in the. fifteenth 
and sixteenth '■ I)is|inctions" the pl.aee of geneiul councils, 
and cites sevei'al lists of canons of hx-al councils and of 
letters and other writings*which wen? recognised as having 
authority in. the Church.* In the seventeenth Distinction 
he sets out the ])riuciple that, such general councils can only 
be summoned by the aut hority of the lioinmi Set?,” and cites a 
number of passages in sup]iort of this view^ To enter into 
the details of the sonrees cifed by Gratian, or to discuss the 
question of the historical accmacy of his jud^nicnt that 
' universal,councils could onlj? bo .sunmamed by the Roman 
See, -^ould be cntii-el,\' (^lyiside thf. scojjc of this work. It 
, is enough for us to obscMve that Giatian is (|Xiite clear that 
the canons of universal councils, or works recognised by tlnun, 

’ form the first impoi-tant* element in the body (d‘ the canon 


^ Grat., ‘Decrgt./D. xv., 

® Grftlian, .^Decret. ,* D. jvii. l*art T., 
: Qratianus: “Oeueralia concilia ',uu^uui 
teinpore ccJelirflfctt siAt, i|uorum 


auctorftasciulcris jinoiuincnt slKbfjtorura 
auctoritatil»us, supni luonstratuil cf-.t. 
Auctoritas ren* rt>iigregau<lornm con- 
ciliortfb] penes Apoestolicfun eeclem est/* 
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jlaw, and that he is clear that the authority of the Pope is| 
; an cleincilt in their validity. !f 

, In the oi<^htceuth Distinetioii Gratian deals with .the;;; 
place of proA'inclal councils or synods in tlic canon l%w, and' 
he maintains that these have, in themselves no power of,: 
making laws, hut onlj’ of administering and enforcing them.h 
We may tak(' it that lie means that so far as canons of local; 
councils, sucli as Gangrte or Ancyra, were admitted into the. 
hotly of the canon latv, it is only hecauso they have been- 
• ratified by the judgment of si.'ine' general council or of the 
Pope. 

We pass iifiw to hhe si.^cond source of canon law dealt with 
hy Gratian—tha( is. the decretal letter- (d the llishops of 
Rome. Gratian deals with this snhjcet in the nineteenth 
IVistinction. lie funiialFy states the i|Ue.stion whether the 
decretal letters have authority when tlu-y are not found in 
the collections of the eaiion law.- In the first passage ho 
cites, the (|Uesti<.)n refers ])rimarily to the pseudo-Isidorian 
decretals, whether, namely, thesi*. which had not hitherto had 
any jilace in the cplleetiiais of canons ciirrent in the ninth 
centur3', wei'e to be received as ha\'ing canonical authority; 
hut the ijue.stion Gratian raises is not their genuineness, but 
wbetber, if taki'ii as genuine, tlhy are to be received as 
eanous. lie iveats this b\-citing a number of ixissages from 
various Papal letters, and from 1 lie capitularies, wliieh he takes 
as .showing clearly that Papal letters have autlKiritj' in the 
Avhoh; (diurch. , Tie therefon.' concludes that the decretal: 
letters have the same anthorilj'’ a.s the canons of councils.®' 

' Griitian, ‘ 1 >ecrcl.,’ 11. xviii. Part J., 

CinitiaiiuH : “KpiscDiioruiii igilurlVin- 
cilia, ut ox juirinix.'ii'i aiiparet, .luiit. 
iiivalula ail iliHiiuoiulum ct ornisititu- 
emluui, iimi auteiii ail oonirriiiluui. 
iSniit fuim iicccssiij'ia Ii:i)is(.:iiin.ii'Um 
Coucilia lul oxhorlatiiniein ct oovrec- 
tiiiiiem, quo etai mm liaScut viiu cmi- 
stitucmli, Iiutmut tiimeii auctorilatem 
iiniKindiim et imliccmli, rjimtl alias 
statu..um est, et gciier.alitor aen spe- 
cialiter observari priwejitum. ” 

’ Gratian, ‘ Dccret.,’ D. xix. Part 1., 


Uralianus : “ilc opistolis veto Decret-, 
alilais qiii rituf, an viiii au toritatis ob-.i 
tinoarit, oimi in corporo oanonjin noH.t 
iiivi iiiantur."’ .< 

•* I’lraliiiii, ‘llocrct XX. Plfft l.',:' 
Grat iaiius: “• Tlooretalcs itaque epi^toilb^ 
camm’ilius coiiciliorum pari jure exe*) 
quniitur." , 

, .1).xxi. Parti., Gratianus: “Decieta.^ 

ergi. Ttlmamirum Pov'ti%um ebsaftt^; 
cuuoiiilm.s cajutiliorum cccleBiastioaiiMi.* 
gotm ul ..lupra U 4 L)nstr^tui]q|,e 8 t,.ie;g^j 
autur.'’ 





OF THE CANON lAW; 

Sratian’s position is quite clear, but lie makes one important"- 
•qualification. These decretal letters have the force*of canons, 
tiujess they are contrary to the “evangelical jirecepts” or the 
decreeg of earlieij Fathers: a letter of Pope Auastasius II.,. 
which violated the law of the Church and was issued un- 
Lirwfully and uncanonieally, and was contrary to the decrees 
of God and to the regulntions of lii.s pr(‘decossor.s and suc- 
cessoi's, is repudiatisl by tlie Roman diurcli; and (Iratian 
adds a tradition that Anastasius was struck down by the 
Divine judgment.^ * 

. Iij ordei-, howc'. er, tliat we may form a complete estimate 
of Gratian's judgment on tins subject,* W(^ must take ac¬ 
count of a veiy important discussion of tiie whole (|uestion 
whicli we tind in tlu' jecond jiart of the ‘ I )e.ei-et,um.’ Tlio 
discu.ssion arises out of the (juestion liow far the Pope has 
the pow('r to confer iqion tlie /vc/e.s/o Im/ill.sriiiilis of a 
diocese the right to all the tidies in that diocese, and how 
far, if the I’ope has once done this, il. is lawful for him to 
exempt certain monasteries fi-om the obligation of Jiaying 
tithes to the Ecclisi,/ Ixijilisiriulis. It is argued, in the 
first place, that the Popes cannot confer upon the Evrlcsia 
bojilisiH'ilis such a privilege, inasmuch as according to the 
ancient canons the tithes'are to be di\ ided into four parts— 
one for Ihe’l)isho[(. one, for the clergy, one for the re])airs of 
church building,s, and one for the poor. This raises the whole 
question of the authority of the Po]ie to override the ancient 
canons by the grant of .such a pn’vilege, and this involves the 
question of the I'elation of Ins authority to that of the caiiou.s. 

the IctlcT of Aniwlasuis II. to the Em- 

. . . 

Oratinmis; “Quia crRo illieilo cl non 
Ciinonice, sol contra (lecret.a Dei, pre- 
(IccesMinmi et sij^'cessorum tfuoriiiii liec 
re.siTipta ilcilit (ut ]irobar, Felix ct. 
OcUsiue, iiui Aeat.ium ante Ana^tasium 
excoinniuuicavcrunt, cj llumisiia, gui 
all ijiso Anaatiwiio ti'iliu^tjuialcm 
Aoatiuui poi-tea (lampnavit) ii.Vo ab 
ecclesia lloniaiia rejiutlialur, ct a Deo 
perptianus fuisse legitur hoc niodo." 


' Qratiai* ‘ Dccrct um,'D. six. faiier 
0.7). dratianus : “ Hoiviuteni iuUdli- 
gendum cat dc illia ^inctionihuh vel 
decretalihanBioi^iiIis, in quitua ncc 
pteoodeutium Pat rum clcorotis, ncc 
ovangeliais precepitiH atiquid* cou- 
tirariuia invenitur. Anastaaiua enim 
Beouudua favojg Auastaaii impcratori.s, 
^ 08 - Aoatiqj j^wt scuteutiaitT'ki sc 
prolalAm sacerdotes vel '^evitas ordin- 
*verBtjBCC^5tiBnflitii.i rite fuir,i dq|jere 
ddmvit^ ita tnquieui^” fgire follows 





first cites a number of authorities which wbi 



> show that the Pope is bound to maintain the canons.. 

Ipf these are so strong that we shall do wcU to notice ..thbitfl 
^before considering Gratian’s own conclusions. One of themf 
is a passage from a letter of Pope Urban I., in which h©'’'. 
asserts very emphatically that the Roman poutitf has apthof.;' 
rity to make new laws, but only when the Lord, or B[ia r 
apostles, or the Fathers who followed them, have not laid.;? 
down any rule: when they have done this, the Pope caimotl^ 
imake any now law, but must rather defend these laws at the ; 
risk of his life : if he were to endeavour to destroy that which 
they had taught, lie would fall into error. Almost more 
emphatic is a fragment^ from a letter of Pope Zosimus I., 
which asserts that even the authori^^^y of tiu* Roman See can 
'do nothing against the statutes of the Fathei's. 

Gratian’s own conclusion is stated at length at the end of 
the “ question.” He begins by enumerating the reasons that 
.. may be urged to show that the Roman Sc^c caunot grant any 
;contrary to the canons. In I'eply to those he 
i, urges fir.st of all tliat the Pope gives validity and authority 
to the canons, but is not bound by them; he has the authority 
to make cirnons, as being the bond of all churches, but iir 
making canons ho docs not subject himself to them. He 
follow's the example .of Christ, who Ixjth made and changed 
the law, who taught as one who had authoi ity, and -not as 
the scribes, and yet fulfilled the law in His owji person. So 
also at times thtuPopes subject themselves to the canons; but^i 
at other times, by their commands or dotiuitions, show thgm- ' 
selves to her the lords and founders of the canons. Gratian 
therefore interprets the passages which he has citfd as im¬ 
posing upon others the necessity of'obcdieiico, while tho'!^opea ^ 
may obey if they think fit. {Poitt ijicihus . . . iwshfi viorUoA 
ohservandi.) The Roman See, therefore, .should respect what • 
it hiis decreed, not through the necessity of obedience, bu#J 
aucturitate, imjteriicndi. It is therefore clear that tbsj| 
Pope^ may grant special privilerj 'di contrary to the 
law. But again, Gratian urges, it must ho remember^ th©^] 
strictly speaking, such privUegia are^'a^t r4ally^0©ft^l^i^|^*1 



ftfil'cimons, for the interpretation of the law belongs only to 
i|hini who heus the right of making laws, and therefore to the 
Roinan See. In the decrees of some councils it is specially 
stated that those ^are issued subject to the proviso that the 
Roman Church may ordain otlau-wise, or with the reservation 
of> the aposiolie authority; it must therefore bc‘ understood 
that'^canonieal ruh's wiili,rcs])('et. to tithes or other Cliui’ch 
affairs are made subject to the authority of (he Roman 
Church to ordain or permit ollitrwise. /V/e(7-///o, therefore, 
granted by tlje Koriian See are lu ' really contraiy to canonical 
ord('r. 

TIk' Itom.in Clinrch, therefore can issup sjK'cial pr/ciVcpiffl, 
but mus(, in doiii;; this, reniemhei to maintain equity; jiwift- 
//'//(/ shoidd not emieli one at the‘expense of many. The 
I’opi' should n im-mber tie saying* of the apostle to the 
t'oinilhiaii' cl Col \in‘. Kl). “We do not wish that others 
'■hoiild bi uill Mil and \ou distressi-d," and the parallel 
i\ n;^ of (he sae’ed law of th<‘ emjieror; Kesci’i])ts obtained 
,i nil 1 lav an lo be rejeeted liy all judges, unle.ss they are 
oi such a bind as to luiH no one; and, petition must not 
b h .mU lor tilings eontr.irv to law and damaging to the 


* Oiatnii, Piiiit. (' xw Q. 1 
r.tlt r iti ‘ (pKKl icio luio- 

toritatc iIIiuh piuilo/ii ilctmiiB siln cv 
itilcgro dciio Muiluaie mm xaic.uit, 
him’ )ir(>1ia.tiir : ijui i ilo' iin." just i 
decreta haiioioiuiii Pjtium uuiulii- 
pertito dhiduului : iin.iiuui uiia iwrs 
eputqppia, soouuda eleiiciM, teitia fab- 
ricia reataurandih, quaita xpio paujieii- 
bpa oat aaaignata. Decicta \pii) mho 
torum ^Donum ucniispni tiiagis ipi.im 
Apoaiolicum aervare oporfet.” . . ' 

0. 6. ^temUrlunus I’apa: “Sunt 
igtlidfitn dicMit«a5*Roiiiani> PouUfici scui- 
jwrjiouisae novaa condore leges. Quod 
^ nos non aolnni non uegainua aed etiam 
|tald0' afflrmaiu^ .Sciendum xpio 
biWTiiopere eatflquia inde uovv. Vgea 
pofieatf undo Evangeliatio 
' nequacmam dixilrunl. Xtbi 
TWjj i 5 |!artie*i|pi«nuB^el eju'*apostoli, 


Pi eos (.cquiiites aancti I’.itrps aen- 
tonli.ihter .dii(uid diflmierunt, ibi non 
novum legem Itotiuniua poutifex dare, 
sed pocius quod piedu.vlum osl uxque 
ad aium.im et«smgumpm eoiifiim.iic 
delict. Si euiiu quod dopueniut 
apostoli et proi/.AjliO destruens (quod 
absil) iiitoretur, non hoiitenliam lUre, 
fcsd magia enarc coiivweiptui. Sod 
hoc pi'ocul hit' lab eis, qui hcmi>er 
Poiiiiiii coelesiaui coiitta luporum 
insidias optinie custoilieiuiit.’' 

C. 7 . Item Zosimus I'aiu: “Con¬ 
tra Patiuiii slatuta eoiieodeie aliquid 
vel niutare uccehujuM quideni aedia 
potcht auetoiitas. Apud nos enim 
incouvuliaih radiiibua vivit antiquita", 
cui docreta I’atiuni aauxsB .rever- 
entiam.” ... ^ 

Part II., Mratianua: “ Si ergo 

priniPTi aedem atatuta conciliorum 
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* V 

It is interesting to ohserve that Gratian uses with respect 
t() the Pof f the plu-ase oi* the rorpm jnrh civilis with regard 
to the enipei'or, lie attiilmtes to him the yiowcv juris cwidevdi 


pre oiiiiiilius BerTare oportet, si jiro 
statu oiiiiiiuiu t'ccloBiaruiii nc('<‘«sc est 
illaiu iiipi;;r<> vigilare all'cctu ; si ca, 
quo a nowianis PontilU'i'mB riocrelii 
ruiit, all ijiiiiiiljus sorvari ('unveiiit; si 
illi, qui neseiuiit saciis cani>ni1>us cibe- 
dire, altariUis miiiistrare uoii delieiit: 
patet. quod ooiitra statuta saiictovum 
oanonum ijuibiiB status ecolesiaium vel 
coiifundeiitur vtl pertuibciilur. jirivi- 
logia ab aposlolico concod’ non doi,onl. 
§ 1. His ila roajjondotur. Sacrosamda 
Rouiaua Ecclcsia jus et auoUu jt.vtou; 
sacris cniioiit'iUB itipcHil. sod non cis 
alUfjalur. Habct cuiui jus condoiuli 
raiiones, ulpole <|uo ca|mt ct eardo est 
omnium ecoleyiarum, a c-ujus rei'ul.i 
disseiitiie ucinini liort. Ila orgo 
canoiiiiius aiictoiitatem prestai. ut -c 
ijisam non sut'jiidat c>is. Seal sicid 
Christu,s. qui legem dedit. ijisam legem 
carmiliter iiqdevd. oetava din ciiviim- 
cisus. i|Uadragesima die cum hostiis in 
templo )ireseiitaUis. ut in se ijiso earn 
Baiictific.iiet, poslea vero, ut se doin- 
inum legU ostendernt. contra littenim 
legis Icprosum tjuigciido muudavit, 
apostidos quoijue cojiti’a lilimam sab- 
bali per sata prelei-gredientes, spicas 
velleiiU's et confricanU.-. manibua suis, 
prnbabili nxcmplo David, circunicisiouis, 
et tenqili excusavit/o'icens, ‘ Xon leg- 
islis ipiid feecnt Abiineleeh, quando 
venit ad cum «j)a\id, et dnilit oi pan. s 
jjroposicionis, de quiou.s non licebat 
ednre, nisi soli.s sacerdotibiis, et ■•oin- 
edit ipsi et pueri ejus." . . . 

‘•lliiic ctiam dc oo ilieitur: ‘ Erat 
Jc.sUs doceiis tanii|iiam potestat.em 
habeiiR.’ id est tai'nquam dominus 
legi.s, adilcus moralibns ea ijiun deerant 
ad iieriectionein, uinbram hguralium 
in lucev.-.piritualio intclligonti.o com- 
mutaus, non tamquam scrilsc eoniin, 
qui littera Icgis a-trief.' non audebaiit 
aliquid adderc vel cianmularo. 'Sic et 


Humniie sedis 1 ontifices canotibus a s« 
sive ab aliis sun auctoritate conditii 
reverent iam exliibent, et eis se hutiSli- 
ando ijisos custodiunt, ut aliis bbserr- 
nndis exhibeant. Nomiuuquain vero, 
seu jubendo, seu diffiniendo, seu decern- 
endo, seu aliter agendo, se decretorum 
doieiuos et conditores esse ostendunt. 
In premissis ergo capitulis aliis im- 
ponitur neeessitas obsec(uendi: sutiimia 
vero I’onfiticibus o.-t.onditur inesse 
au'toritas observandi, ut a se traditn 
observando alii.-, mai eoiitemimeuda de¬ 
mon.-trent, cxem|do Cliristi i|ui Sacra- 
monta, <pie eeelesia'servanda mandavit, 
primum in se ipso susoepit; ut ea in 
se ipso sanciiliearet. Oportefc ergo 
prlmam sedein, ut ilixiinus, idiaervare 
ea, i|ue deiernenda luaiiduvit, non 
neces.sitaie obsequendi, sed auetoritato 
iiuperliendi. l.ieet ilaque sibi contra 
geuendia deereta speeialia piivilogia 
indidgere, et sjieeiali Ijcueficio con- 
cedere ipiod gcnerali proliilictur de- 
ereto. ^ -- (iuaiuquam si decretorum 
iiiteiitionem diligentcr advertamus, 
iier|Ua(|U.im contra sairitorum cajionum 
auctoritatem alii|uid concedere inveni- 
aiitnr. Saeri siquidein cailones ita 
aliquid constitiiuut, ut suie interpre- 
tatioui.s auctoritatem sanctai Komante 
r-c]e.-i,e reservent. Ipsi uamque soli 
eammes valeant intcrjirctari, qiM jus 
coudeiidi eos Indsmt. Unde in non- 
iinllis i-ajiituli.s eonciliorupi, cum ali¬ 
quid obscrvajidiim dcecniitur,. statim 
sub'id'ertur: ‘JSisi auetoritas llomanai 
ecek ,ia' iiipcraverit alite--’ -el, ‘salvo 
tamen iu omnibus''njiostoUca aupr 
torilato.’ , 

“ tjiiecumquo ergo do deoimis, 
quibu.slibiit ecclesiau.i icis negociis sacris 
cam •• dilllniuntur^ inlelligenda sunt 
uecessai'io servari, ni« aiictoritew. Ep- 
maiifc cede' iie alitertleri i)iand%^^t 
vel 'pernnverit. fSum «rgo*aiiqua"^fei 
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■^inUrprdahdUik-m that ho probably lias in his niind also s 
ftije legal doctrine that the emperor is not subject to the . 
iiaws. This docs not mean thiit Gratiaii borrows these con- »• 
,,'ceptioris from the irivil law, but that lie tiiids in these phrases , 
!;bf the civil law terms conv(>uieiit to express that concejition 
,’of*the legislative authority of the Pope, and of his relations 
to Church law, which ho judges to be true. It would be quite 
incorrect to supposi^ that these caiioiiists coiLstructed their 
conception of the legislative authority of the Pojies by imi¬ 
tating the eiiil law; that conotqdion was, as we have seen, ' 
much (!arlier than tin' now critical study of the civil law in , 
the twelfth century, but this systematic stud^'^ assisted the 
canonists like (Jratian to find suital)Ie tmms and phrases 
under which to ex[)r('ss tlieir cameejitious. 

Gratiaii, tlieii, is ])er(ectly cleai • that tlu^ Pope, has an 
authority which is legislative as well as judicial. But it 
is import:nit to undei-stand what is, in Grat inn’s view, the 
nature of tliis legislaliie autliority of the (Inireli and 
the. Pope, and how it is relate'! to other authorities. In 
oil'.! pa«sng(; lie raises an interesting (juestion with regard 
to the ndation of tin; ea.nons of tlie Clnireh and the inter¬ 
preters of yeripture. 'I'he authorit}’of I hose depends upon 
their spiritii.il enlightenment, upon their hiioivledge and 
wisdom, and jn tliis respect, as Giuti.-iii says, it may be urged 
that the works of such Fathei-s as St Augustine or St Jerome 


ilegia ab Ajiostulio alu|uilim (‘"ii- 
ceduutur, etei coutra gpiieraloin legoiii 
aliijuid sonare videautuv, irm tanicii 
.contr^ ipsRiu aliijukl (•iniceili.'ic 
; Hguutur, cum iimiiis lcgi,« aucterilatc 
.(■privilegia eingulorum jiciio.s inatrom 
Somnium eccfisiai-uiii rcccrveiitui. . . . 

“ § i. Valet ergo ut cx Pivmi.ssis •'V)I- 
ji'll^tur, Kom.an.a eectesia l uos- 

Buis i>nvii'c^+ia inuiiire, d extra 
gj^neraliadeeretaijuedaiii sywciali beiic- 
iy’floio indulgere, considcrata tamcn rati- 
equitate, ut que water justieiie cst, 
tiuUp ab ea diiiSentire iuveiiiHy;f, ut 
v^^ivllejjiia' vidblicet, quo ob religionis, 
^yel'ae6e8sitatiB,«’el exhil^ti tibsequii 
oo)lc|dtAitur.^. ueiuinem ililc- 


vaiiil'i ita divik’Mi I'aeiant ut miiltDruin 
detrh'ieiila non cireuiii-spicitMido, in 
l>au]>('rtati.s uiir,..'iain inmnullos de- 
jioiaut; il)ud apiwtoli ail moinoium 
ravoeantes, ijuod ail CIi '■inlios seiibeiis 
ait : ‘ Non etiim volmnus ut aliis sit 
remissio, vobia aulem triliulalio.' Cui 
sarra lex priucipuni ronconlans ait : 
' l!e.seii]ita ooiil ra jua clieila abumnibua 
judicibus pre''i))iiiiua rofutari, nisi forte 
ali'juiil o.sl, quo(t' uuii Icdat aliuni et 
lirosit I'Ctcnti, vcl erimen aupplii-auti- 
bus indulgetit ’ (<'od., i. 1',', 7 ). S t- 
Item ojiistitutii) iiiiperatorL-'e'..<l. popu- 
luiii : ‘ uec danipnosa Cxo, lle(‘^ juri 
coutraria pObUjlari oportef” (Cod., 
i. 19..?). 
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; are superior to those of some of the Popes. Does this meifn 
that tile sayings of these Fathers have an authority greater 
•than that of the Papal decrees or judgments? Gratian 
. replies by pointing out the distinction botwqcn knowledge and 
juri.sdiction, and urges that in determining legal cases not only 
knowledge but jurisdiction is necessai-)', and thus while some 
interpreters of Scripture may cquid the Popes in knowledge, 
they are inferior to them in autliority with regard to the 
decision of legal eases.' Gratian does not, so far as we have 
seen, draw this out in a coinpleto analysis of the various 
aspects of the authority of tlu; Church, but tlie discussion 
is sufficient to prove to us that Gratian does not look ujion 
the authfirity of tHiureli hnv as being (.f ]irecisi'ly the same 
nature as, tlje authority of Church doctrine. 

This does not mean that the canon Jaw lias not authority 
over all Chi'istian men. On the contrary, the mau who 
refases to accept and to obey it is said in a ]iassage of a letter 
of .Pojie Leo IV.. (pioted by Tvo in the ‘ Oecretum ’ and 
‘ Panonnia,’ and by Gititiaii, to be, convicted of ijol holding the 
faith.- The camm.s, then, are binding ujion all (diri.stian men, 


’ Gratian, ‘Dpcrot.,’ 0. xx. Tart 
T., OratiamiH: “ J lecroialt's ita>{U(* oias- 
tolai canouibus cuiiciUoruui iKU'i jure 
cxe'iuaijtur. Nunc aulem 
(1« cxj»ortitoribuc ^acra' hcriiaun*' an 
ex<-juentiir, an .'tnbjk-iantur fisQuo 
cnini inu.i^U rseviouo 

Uifxjork aucoaitatis ojus verba esse 
vitleijtur. JMurimi auiem tractatoiiiin 
sioiit pleniori ^(ran'a t^pintns sauoti, 
ita ampli'iri Huleiitia j^receilenb .s. 
ralitmi luugis adheakso j>robantur. 
Unde uonnulloi'uiu Poiitificuiu eon- 
stituiia Augustini, Jeronimi atijue ali- 
uruiu traolatoruui dicta eid vldcnlur 
c«se proffrenda.” 

Part 11. “ St'd anud est causis ter- 

ininuin inijiunere aliml scriiduran sacras 
diligeuter cxponerc. Negotii'' diliijii* 
endis 'fAh.soluni esL iieccbsaria rttticntia 
Bed J.'tiaui jxdestas. iriido Chrislus 
dictnrus Petro, ‘ Quod»untiue ligavcris 
super IcrraiiL erit ligaium ol iii ca'lis,’ 


elf., prina dodii .siU eJaves rcgiii ca*l- 
oriuii; in altera dana ci Bcicntiam 
di'iu'i'ucntli iiitra lepi’uni et lopraui, in 
altera dans ^i)'i potcsta-tfem ojiciendi 
aliquHs a).* vel rccipicndi. 

Cniu org(> qucliltot ncgot'ia finom- 
aceipiaiit vcl in abMoluUone inno¬ 
cent iuin. vel in eondempnatione de-» 
linijnenlium, a)>solutio vero vel 
coudenipnatio non Rcieiitiaiii 
sed riiani poteslat.ein presideutium 
de.sitlerant: a]L'trct., <|uo(l divinarum 
Seripturaruni Iraotatores, etsi scientia 
PtLii,ilicibu.s '])reiumant, taincn, quia 
(li”i lati.s eoruni apicei»» .tion BUiit 
atlppti. in saorauin^^Hpturarum ex¬ 
po,dtv'uibus cis preponuntur^ iu causU 
vero dilTinicudis .secundum, post eos 
locum morentur.'” 

' l.>ecretuin/”iv. 72 : “ Quam 
ob causam luculeutet*. ef magna voc© 
pronuiitiart^'i non iiufto, quia qui ilia 
quli discinms s^nctoniqj fiatrw stet- 



: C1^P.’>3U] THi THEORy OR THE. C|NON LAW. ; 177 


but again Gratian makes an interesting observation upon 
their nature: they arc indeed authoritative, but they exist 
for certain definite reasons, and when tlicse cease to ejK'^ 
then t^e laws alsp cease. Gratian gives as an exa^wjne the' 
canonical rule that la3nncn may not be elected as bishops, 

1 whi]/! as a matter of fact various great saints, like St Ambrose 
and others, Averc ch(.)son*as bishops while they were still 
laymen. He concludes that the reason of the rule was that 
the layman, not having been ti-ained in the ecclesiastical 
discipline, cannot well teach it to otle-rs: when, however, a 
lajnnan was siqxa'ioi' in the chai'acter of his life to the 
ecclesiastics, as was the case with .St Aiftbrose, the rule was 
not liiiiding.* 

Such, tlien, in its mayi outlines, is the theoiy of Gratiaji 
with reg.ard to tlie canon law. Its sources are the custom of 


the Chinch, and the anth<n-ital it c promulgation of rules and 
laws of ecclesiastical order ly geiiei'al councils or by the 
Popes. Behind these there lies tlii' authority? of the Natural- 
law and of the .Scrijituri-s: these nay be I'cprt'scnted in the 
ctiinms, but aiv not to be confused witli the canons; tliLy are, 
ratber tbe norm ly whicb tin- Aalidity of anj- canon may be 
tested. Tile canons of the t’liui-eb belong to tbe same category 
as the civil laAv of ibe Statt; they do not ivpresent an absol¬ 
utely linal authority, but are, rather the expression (jf the 
authority residing in the Church and its ])ro])cr (ihicers for tlie 


uta, qua! aputl iiep riiiioiies ixiotitu- 
lautur, ai've Bit, (!)>iH(!oiius, .aive clerious, 
eive laicus, non iuililTrtciitcr icoiiier? 
ipse •oouviiicitur iicc catlioticaiii et 
apotttolicam fklcin. iiec samlii vci-a 
I Chriati evaagelia quatuor iililiter el 
e£iioacit*r, el ail elTeclum {(irofeclijiu) 
8uum retincrc vet credere.” 

Cf. ‘Pursa' ,-’.i - ns, and Oratiaii, 

. 'Dec.,’ I). XX. 1. From a letter of tco 
;t;TV,, “Epiacopia Itrittaiiia!.” • 

' * Gratian, ‘.Bccrct.,’ 1). Ixi. (after c. 

, 8). . Gratianua (unuibua auc- 

v-toritatibuB l^ici .prohibentur itT ojiia- 
' copatutn eligi. ft . . 

Part IJ. S^l! ‘|1E eoutraln. Nicojjtua 
; ex .Iftipo rtectua iu epiacopum, it 


.Sfvcriia e.x c.aniirK-io aaaiiuiptus oal in 
iitcltiopiacopmii,^ 11. Aii!l>rosin.s, cum 
nonditiii cs.!Ot b;i|ili/.atua. in arclii- 
eiaacci'aiiiJ eat oicctua. 2. Sed scicii- 
diitn (‘.at, quod ^ccleaiaalicic protiibi- 
tiuucs pi’opriaa liaboiit cJiuaaa, qiiibua 
ceasiflilibu.a ceaaiiiit cl. ipa:c. Ut ciiilii 
laicua in episcopunt mm cltt;oretur, lice 
cuu.aa full, qiiia vita l.dcalia ccclcai- 
a-aticia diaei[>liuif per ordiiicm non 
eruilita. ne.acit cxeiupla religionis de 
se pricstarc aliia, quo in ac ijiaa experi- 
mcnlopim didicit. (Ju*x cm,' quilibet 
laicua merit o ante pcrfcetloItiS cleri- 
calein vitam traiihocndit, exempto B. 
Nicolai et Se^eri et Ambrosii, ejua 
eleotio potcat rata habere.” 
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government of tte society, subject always to the authorial 
which lies behind the society. But they arc binding hpoi^J 
VU^the members of the society: to refuse to obey them is.ta.- 
rcfn.se h) recognise the autliority of Clod, from whom this’: 
authoritj'^^is derived. ■ 

We must now examine tlie commentators on Gratiai^ 
the other canonical works down to tliti Decretals, and con-’ 
sider liow far these carry on or modifjr the views expressed 
by Gratian. 

The first of these commentators is rauca])aloa, whose 
‘Suiunia’ on Gratian’s ‘ Decretum ’ .seems to have beiui written 
not many yeaj's al't'a- the ‘Decretum’ itself. He begins his 
work Avith a de.scri])tion of tlie origin .of law, general and 
eccle.siastieal. This is in the main .a summary of Gratian, but 
it is Avorth while considering, for it brings out very distinctly 
the main as])ects of the suhjecd. Ecclesiastical law', he Sfiys, 
is to he divided into natural. Avi-itten. and cu.stomary laAA*. 
Natural law is contained in the“LaAvaud the Go.siacI,” and 
commands men to do to each other as they Aconld he done 
by. This law began Avith tlie rational creation, is supreme 
over .all huv, and is innnnt.ahle. Customary law began later, 
AA’hen men first came together, “when Cain is said to haA'o 
built a city,” and it was rencAA'ed Kfter the Floo<l, in the time 
of Nimrod. Written.coustitntions began Avith the'Tegulatious 
Avhich God gave to Moses Avith regard to the condijtion of 
the IlebrcAV .slaA-o; The laAv of tla; Church began AA'ith the 
“deci-eta” of tla^'^holy fathi'rs and the “.statuta” of councils. 
After the Apostles c.anie the supi’eim; ToJitiils and the holy 
fathers, who had authority .to make canons, for till the lime 
of I’ope Sylvesfer it Avas impossible for councils to meet; 
after that time the bishops of thc) Church began to meet in 
councils and to issue their decrees^ The decrees, .wither of 
councils or of the Holy Father.s, liaA'e the same .su'Qect matter] 
namely, ecelesi.astical ordt'rs and causes.^ ' ' 

^ I’auo.iiiulff, ‘Sumnia liecret.,' In- tur, tcmiiore l»g;uia quodque ofl^ 
trodueho.; . ‘'Do nrigine veru juriB quicrituf. Naturals-jus 

rcita* ilicomluiii. Seit quia eedesms- quod in logo et in cTa>'geuo opntine^r 
ticiirum jiiruin iiliud “laturale. uliud quo ifroliib’tur quisr^ue alii . ittfiOT 
soriiituiu, aliud coiisuetudiuariuiil did- quod sibi nolit iflerC eS jubofcur .alt 
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* This summary is intcrestinjr, not hecauso it modifies in any 
important point the piineiifies of (Jiatian, but 4 )ccausc it 
brings out cloaily the modi in whicli he ^as nmhistood. Tii 
the first jil.iee it is notus a 1 )l< that PaucapaJia JooluR* upon, 
canonical law <is haMtig the sann vanities as >»tu]ai lati. 
Capon law IS not to Ik )(hntiti((l tilth Xatuia^iii A pait 
of it is so and tint jiait ispiioi to .iiid '-ujinioi to all otliers. 
In the second jd.in it is n iiotin ahh tint I’auiap.iJia looks 
ujion custoin .is hiiin^ .i pint in ( Inndi law And aijain, 
PaiK ip.xh a i( (o!;iiiS( s tin dninsol 'In rontills and F.ithers 
as hiMiij till •^imi ( inonual .uilhontt is tin dmeis of 
councils nid o inn jiuiidiiii, tin in ii» point ol tiim 

Till onl_\ oilii I nuttii oi inijioitiiKi in I’.utia])ih<i s tuat-' 
uuiit ol till iliioti ol c^inon I ui is a binf discussion of the 


fattie 111 (1 ^ ult i '1 fni il o il 
t )(l U lll't i W I { t C t ill I 

(mill! I i u i ihiia I ii rt } ull (i 

V lllti 1 ti I q H i 1 lilt if lit 1 I 

nmmt ( i u t i h i u ’< i ii i t 
u ifui ill in i M i ( \ ) ’ mil 1 j il ii I X 
)U ) Il lUDif in unnn \i i h ti 
Cipeiunt iiniil liihtii |i I ( \ i 
fitUiu (lelilni ti I) n (\ i ( uii 
ulifit ii‘‘Si n\a it( 111 1< ^ii i? i 1 uin 
pinpld h >niiuu u i iiit ilt ui ilu\i f< le 
vuleatui ovsti tin i | tc i ttinj le 
Kfunoiii imiuiit iluiu i\L k) u liut i 
pdUus ext'ituu Um (ini i] < uii i < um 

ahl^ copit lil06 I|IUJK1L ihl ] 1 ]Ili 

luibecilUt^ti* i lum << juuii^ diti ui 
e-ssc bubiliti Std cl mil* 

Cou^Ututionis on„» lO iii'stihit] m 
bu& CO pit, tiua** ckmiuus A1 ^ i lUihi 
dicenn, cun^tibi xoiulilub tudit ti «tei 
tuUB he|^i tus lul licbi I M mil m 
B eiTiGsiit tibi, m vn anno (hniittfS 
«Um Itbei# » JI UK (t Bill 

dKiuae instiluUo8is H«biic 

Moyees pfimue omnium ciis 
expUoavit Ohtcuso imstituli num 
diviuarum ac con'^tctudims uatuialih 
quo(^u0 luiis oxoidio nunc di i^icus 
illud videndum ^t, (ju<x\ )inno muc* 
torutn p&iniin de^^eta iud<| t nuhoium 
itatutft cou^c^pei un^ Post a|)uutotob 


nn |iK mil j it ‘'unti 

1 Li I III u mdeudi laiK num 
Ml lu L 1 ti itnm il 1 ^u(cc^sll 
Ul t "N II 1 IJIIM Cl tint lltflltllCOU 
1 uj I lulu u jiic il tMupiia 
I C itl 'll \l III J 1} I uu 11 I t^ui, 
dull u (ynliutiii) II ]Mitic 111 
ai liti Sii i[ (I m lilu hliliKt } ei 

H U lillMlt urn ICVOCltU l-st SIC 

pic 11 I il I ] M cum c iiMi Us el 
iliii (iinissiiiu futus IkmiI lUi Idle 

su uMiMili it chii tun d idem 

* • 

( niMiMiU c niissit , it ]uc t\ tuiu 
I lltlluO' 111 UnUI KUMlllIl ( iicilu 
c^ III 1 lit M ( ^1 ill nun li H 1 1 ( I 
di I |MUUt Sul h» linn sin ti 
I itT 111 c n iff \i< 111 ) (^u« 

I nut till nulioium lUauMiutiuii 
] 1 1 ll III If Ml 1 1 c nuiiufli I 1 ]i li ei t i 11 
tMIUli I I If 11 u\> \ ill la 1 1 mimes 

itili,iutilt \l |iii 1 im < lUsxs ( 111 
tiiiiiaii ju jiu till till mtiili mm 
(itimlm sol (1111 ml) otlesnstio 
(piituus tl lui 11 1 till mil ul ij IS et 
null iHuium tiifusjuc ju ttum t’ 
Ul iistu tUt,nH lit (1 ]uil u tt lu 
JU s (iiilciimi it 11 Ijtii 111 Us MV 
oil luill * 111 I till I istlt S (Uia^Klil lUSIFI 
ft) Ult 111 s (l (tl lUtls nut li itl iptl i 
Lire JUi 111 lUi*I it 111 geiiorahe Ut 
tietoii*ii uttiiti 
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:relative value of different authorities in the Church; this 
occurs in ‘teonnection with a difference of opinion' between St 
^-■irome and St Augustine as to the ordination of those who 
«had bftx’i twice married, onc(; before and qnce after l^ptism. 
PaucapaleJt solves the question by citing a sentence which he 
thinks comes'from St Isidore, in which it is said that if tMrc 
is a difference between two council:., that council should pre¬ 
vail w'hicli is tlie older, or lias gi-eatcr authority; and that the 
authority of the Pope or of bishops is greateJ 

than that of a presbyter, even though the personal merit ol 
the presbyter may be liigher.' 

Wo turn to Rufinas and Stejiheii of Tonrnai. And first w< 
must recall to our reader that ver^- elah»rate and careful dis 
cussion of the subject of natural lav by Rulinu.s, with whicl 
W’e have already dealt. Rufinus holds tliat the natural lav 
is to be identified with that moral j^rinciple which bids : 
man do what, is right and avoid what is evil. It is thi 
principle, of which man had in pait lost his knowledg 
through the fall, which was again .set uji, incompletely, i 
the. Ten Coininandment.s, and j)ei'f(*cll3’' in tlie Co.spel.- 1 
is ther('foi-e in its essence immutable, and it is supi'eme ove 
all sy.stems of law,'* and no dis2)ens:itions again.st it can b 
granted, imle.ss in .some extreme Vase of iiece.ssity.* 

' I'liuc.T.jiatoa ‘ Siimma t»ecret.," 1). ipsa oinuia vaua cl im'ta aunt liabeud 
xxvi. : "I]uju‘<iiuiili vein i.i.;itrarii’talcs c. li : r.aiiciijioim s(:ri))turahi vctei 
beatus Vbidoraa iletci'miiiare videlur, et iiuvi te.ataiueiiti iustituta aaturul 
cum ait: quotieio in gcntis coiicilio- (licit.” 

rum (liscurs beiilciitia iiiveiiitur, illius '* Eiifinus,‘Summa.Dccret.,’D. xii 
(Miicilii magis teucatur .sciiU'iitia, cu.ju8 “‘Item adv. juKiiat.’: Pemonfira' 
ct luitiiiuiiir aui. ]i()tiurextatiiuctorilaK. suixuiu.s, (juomodo jus iiaturale diflei 
Sed )ioti(ir e.st auclorilas ajioKtolici et a cuiintitutioue ct a consretudine d' 
jiniiiificum, licet meriia [loa-iii;. esse nitate; miu)^ aperit, aualitor ^ eisdt 
diversa, (junm prcsbytcri; ujagis ergo discreiHa senteiitie rigorc : quippe cc 
eiinim sciitcutia' btaiidum est.” tra iiatuvalc, exaudia3,>>>.'"“d preoep 

" .S(.e pp, toil and 10<>. el proliibitioue.-), iiuila dispensatio t 

•' riufimi.s, ‘Sumuia Deoret.,’D. is., leratur. t,luod in iUo eapitpilo insi> 

‘Lii|. igit.’: In hac dis( iiictioiie pro- atur (juod ail: ‘ Cebermn consuetud 
sc(|uitur, (|UO’ i(m1o jus imtuvalc consti- et eonstilul'oni veoprius aepe rif 
tuti.m's jUri priesoribat: (ju'ecuii.jue subtrSliilur’; ut infra habetur: ‘Si" 
eiiii-i leges imi«!raloi iim, (pieeunque quedam’. . .‘nisi du^imalaila ilrgefti 
acripta auctorum, (jutbuii.jue exeiupla etc. Jlagster (Jrat^inus sic dicit 
sanctorum coutraria aunt juri ultturali: <|uasi aliijuk sics>erplexit8°^t 
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Canon la\% according to Rufinus, arose with the gi’owth of 
the Church, Und the need of order and of the adjustments of 
-disputes between ecclesiastical jiersoiis, for which the GosP'^ 
did no^ sufficiently provide. Regulations werij ii’v.« 3 e for 
; these pui’poses by tlie apostles and their vicfm? and the 
• other ministers of the Church, .and these arc c^ed canons.^ 
Stephen of Tonrnai uses the phrase Dirluwn sonie- 
. times in the same sense as Cratian, hut sometimes he also 
uses it to (hisciibe tlie wholi.^ Ixtcl^y of Ecclesi.astical law. He is 
■ aware that Gratian uses tite 2>hrase as e(Jui^•aU‘nt to the jtis 
tmivn-nlc, and in this sense h(i distinguishes it from the jus 
canonicu.iii. lait in <uu' jilaee lie sjieaks ?)f 2)ro2)i.aiy existing 
by the jns D’li'i or by the jiis animilniin, ‘■which is 
Divine.” He exjilains ibis, however, by saying tJiat while 
by the jv.n Dlrlmiin, that, is the jiis iniiii.rtif/', there is no 
jirivate iii'opei’ty. b^' (lie _/".n cirunnuiii, which is made, by 
men, but. with the insjjiration of God, there is sncli a thing 
as jirivate jirojieity.- It seems clear that he agrees with 
(Jratian that, in tlie 2>rimary sense, canon law is not the 
same as the _/as Dirimiin. but he snggiists that it may be 
called a 2iiirt of tin's in .some secondary sense,—it has been 
made with the ius2)irat.ion of God. In another 2)assage he 


inter duo mala, iit iioti possit vitaro 
alterum, quiu deliiji|ual. I’xcm|>li 
cau.sa; jufavit quidam liomii iiitorficerc 
fratrem Ruum.’’ 

* Hufiiius, ‘Summa Decrct.,' rra'f. : 
“ Deniquo i-uiii aucUiro IJeo ccclcsi* 
creso«ret gi’adusque iu ea disponerent.ui- 
IBt ordines et tam iu cis discorm'iidiK 
quaui iu Ijfcibus inter ecclesiasticas 
peraouiq, proveuicutibus sgdatidis evan- 
gelium sufficere non viderelur, tam ab 
.apostoJis •/Jact al> corum vicariis* uuc 
hon ceteris eoclesic miuistris mulla 
epnt addita, que, lied multiimalc in 
specie appellentur, uuo tameii gcuc- 
■'rali vooabulo nurdipantur: iiuod cst 
canones.” ^ * 

® Stephen of ^ouniai, ‘ Summa De- 
oret.,’ D. viii. 1 if “ ‘ Noun* jure Imm.’ 
wgo^psr iniqijitatfm aut jus 


Immaniim pii'imuii cst. Undo videtiu 
contra infra (C. xii. q. 1. c. 2). Ibi 
eiiim dicitur: per iniquilatem hoc 
alius di.xit siAm cs.se, alius istud. 
Sod ibi Tocal inii|iiitalcm oon- 
Ructudiueni juris gentium natuiali 
icquitati coiiteaviam^ Item x-idelur 
Inc dici, quia solo jiSe liumaun hoc 
incum et illud tuum, el ita uiliil c.st 
pro]*iuiu. .Jure diviuo vel jure etiaui 
cauonico, quod diviiiuni e.Rl, et pre- 
script ionos et aliio acquisitiones et 
inducuntur et coiifiruiantur. Undo 
potcRt diei, jure diviuo, i.c. nalurali, 
nihil cst proprium, jure autem ean- 
onum, ijuud alj lioiiiiitilms, (luauivis 
tameu deo inapirunle, imwiitam est, 
aliiiutd proprium est. Unde ct Indian- 
um dicitur aliult hujus, aliud iilius.” 
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Aises the plirase jtis Divinum to describe the ^hple ')3643if.| 
of religious law, whether pre-Christian or canonical, and inv 
tiisjjjssing the origin of iliis system of law he says that‘It"| 
began *.7^,h the beginning of the world, and describes Adam’sV 
charge aga‘,ust his wife as marking the beginning of the , 
legal piwcssi Others, he says, have held that the organ- 
isatiou of judicial piocoedings })egan with the law of Moses; 
but other’s again begin the treatment of the jiia Divinum 
with the primitis e Church. When persecution ceased, under , 
Constantine, the Fathers of the Chundi began to meet to¬ 
gether in councils and to enact canons for the regulation of 
ecclesiastical attairs.® 

This is follcnved liy a description of tin.’ various autlarrities 
from whoiii canon law has proceeded, and we must now con¬ 
sider this aspect of the tlicory of Steplien .and Itulinu.s. 

Some ecclesiastical hiAvs, llulinns says, are the decrees of 
the greater councils of Nice, Constantinople, Ephesus, and 
Chalcedun ; others, of lesser C(rtiuci1s; others, again, are 
Apostolic canons, or decrees of ponlills, oi- they represent the 
authority of the expositors of Scripture. The decrees of 
the four greater councils and tlie Apostolic cfinoiis can 
under no cireumstances lie violateil, e.xeejit by way of re¬ 
laxation of their rigour .against certain jier.sons and against 
certain otlences, .aiiw he cites by way of illu.stration the 
Nicene canon ag.-iinst the oi’dinatiou of the man who has . 


' SU'iilicii »f Timnifii, ' Suiiinm De- 
crci.,’ Iiitniduetiou : ‘’I'e jure aulein 
(livino iliceiKliiiii .cst, el. (|ui(lem iiii- 
jjrinii.s <lc uriginc ''t iir<ices.“iu. 

Llivini juris urigiiieiu <{uiitam a jirin- 
eil'iu tiiuiidi cu'insst' dieuiit. eum 
eniui Adam do iu.dicdienlia arguerctur 
a domiiio. i|ua«i aetii.ui <‘x('i',|>ti(iiicm 
otijii'iens I'elat ieiieiii ,';rimiiiis in cuii- 
jugeiii, iiimio in ciiiijugii, auclurem 
c.uiverlit diceiis. ‘ Mulicr ijuaui dcdit-li 
iiiilii .sociain, iiiui me deeipitcl i’iimedi.’ 
Sieiue i.lij^.iidi, vel. ut vidgariter diea- 
imia, jilacitandi forma in ip-so ]iarafli.so 
videtur oxorta. Alii ’.lieimt, jndieio- 
mm ordincui a veteri lege inilium habu- 


isse ! Ait cnim Jluyses in lege: ‘ In ore 
ft'iiorum vel trium ie^tium stat omne ■ 
verbum.’ In imvu iiuuijue teatatfiento ’ 
Panlus a|io.st.ilus ait; ‘Secularia igi-. 
T,ur indicia si habueritia, o. ntointibiles • 
i|ui sunt in e/iclesia, illos coustituite ad ; 
judicamlum.’ Alii conipeudiosiUB pr- , 
dioufes divini juri-s gijiriinitii'a BUluuntj| 
ecrlesia. Cum euim ceaBanle martyruih:;. 
peivemitione ecelesia respirarajCOppiaiB^j, 
sub Cimslantiuo imperatoro, ccopetTrtt"; 
p.it.i'es aecure eouvanire, concilia, 
biavre Pt in eis pro djver^tate negdti;|, 
omiii eeelesiusticoruui&verflOB Anon^; 
edidenint cljiBOi’iiiscrunt.”,^, j, ' 

.. B 
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beeji twic3^,married, and the Apostolic canon that a pres ¬ 
byter guiltj, of fornication must be deposed. But*whilst the 
jivohibitions bf these authorities cannot generally be altered, 
it is ditferent with regaid to that which they permjja '•' The, 
Nicene council, for example, permitted jn’ieals tf' live with 
their wives, a tiling now jirohibited {n/nid noshr The decrees 
of the lesser councils, o£ the iiontiffa, and Che judgments 
of the expositors of Scripture can, for sufficient reason, be 
changed by the suiireme Patriarch.^ 

Steiihen's treatment is similar, but rather more detailed and 
ditferent in some resjiocts. After describing the origin of 
ecclesiastical law in the passage we have,just (|uuted, he goes 
on to distinguish between general and provincial councils; 
General councils are tluisi' which include bishops from all 
parts of the wurlil, and are held iTi the presence of the Pope 
or his legat(', while provincial councils are the meetings of 
the bishojis of a pi'ovince summoned by the. primate or arch¬ 
bishop. 'liie canons of general councils must be obeyed 
everywhere, those of provincial councils are only binding 


^ HufinuM, ‘Suirinia Deerol.,' !>. xiv. 
c. 2 : “ ‘ Sicut iiiieclaiii .»unt uulla 
ratioue cimvcili ]h>s;uiiL, ila iimlla 
suul^ijut! au' CP) tiecessilalc ti'iii- 
piirum, aut pro cuiisidtrata'in! etatum 
oporteat tcnijicrari, ill.i con- 

ditioiie *servata, ut in liis ']ue vel 
dubiafueriul aitl, o':.5eura, id iiovoriinux 
eequendum i|uod iiec jirccciitis evtm- 
gelicis coutrai-iuiM, hoc deorotis Kai»- 
torttm patrum iuveniatur .idvcrsuiii.’ 
Non solum de scrijinira N. T. hoc 
intelligendjm est, (juc cx nulla dis- 
peusatjpno jiotest coiiv«^li, sod ettam 
de quibusdaia iustitutiouibus eoflosi- 
asticis. Justitutiouuui uaun|uc osclosi- 
Mtiborum quo fn docretorum serie 
eontinegtur, alie sunt concilin palruni, 
yd ilia ecil. inajoi-a — Niceuum, Con- 
StantmoiioUtauuLcs Ell'csiiium, Calco- 
Sopense—yel cetera miuora; iBic suiit 
banpaes aposiiloruiii; alie decrcta 
^ontUcum; at'e aucloiitates eyjosi- 
igitu^ quIttuDr majora 


coiH’ilia ct caiumcs aj)o.>5toloruiu in 
nullo casu mutiJari jnwsunt nUi<]Uanclo 
rij^'TC niagno ali-jiiiil statuuut in ])cr- 
sonad. . , . [Ilufinua cites the !Nicene 
]>r()liibitu‘y (*f the orclhifilinn of the 
aipl the regulation of the 
AiM)«5tolic cauuna, that a ]>reshytcr 
guilty fonifbatit'n luu.st he dejmsed, 
ThcF^c ligoroujt caiiouB have been nutdi- 
fied.'I Quotl pnstcr hunc caisuin 

yuj'radictiis coiistitutioncrf diciiuus im- 
iflutari noil potssc, ^xuudieiidum esb 
in precejitioiiibifr. .Sct.u.‘j er«t iu ]ier- 
iiiiitvonibuK ; ]»ernji.-iit cnini Nicena 
Bynotlu^-, 111 saecrdtites .suis utanlur 
uxoribus, juxla illud ‘Xiccuia’ Dist. 
xxxi., c. 12, hodie Ittmcn apud nos 
jirohibotiir, ut^in cadtun IMstiuctioiie 
lilcruuniue roperitur, ncnp{uc minora 
concilia, docrol.i pnu^’hcuni, auctori- 
tates^expos'iloi'uni «pcciali 

euinmi patriarche cauua facicute im* 

• i> • 

mulan poBbu^t. 




^lB4-;;Vl’biITiCAL TOT6 eY of the CANOST lAWir' ^ 

upon those who are under the jurisdiction of tM bishops of v 
the proATjice. Among the general councils tMre ai‘e four ,,- 
which are pre-eminent, those of Nice, Ephesus, Ctialcedon, 
Coiisiaptinople: their authoritj’' is almost oyual to that of the 
Gospels. 'riie nanie canon belongs j)roperlj' to the decj'ee of 
assemblies cu^bisliojis. Ey “ decrela ” are nn.'ant those decrees t 
on Church niatbu's which the Pope gives in writing in the 
preseuci' and with the authority of tlie. cardinals. “ Eecndalis 
epistola” is a letlia' wliieli the Po])e. wi’ites to some l)i.shop or 
ecclesiastical judge who is in doubt, and who has asked the 
advice of the Homan Church. Canons are c,alled “decreta” 
ami “decreta" canops. These are the oi'dinances by which 
ecclesiastical atl'airs must be decided. The (»rdei' of the 
authority ,of these ride.'^ .should be (carefully considered: the 
first place is Indd bj’ the evangeliod pi-ece])ts, ne\t come the 
sayings of the apostles, then the before - menfiiaietl four 
councils, then the oth(.-r councils, then tla* decreta and 
decretah'S EpisUthi', and last the s.ayings of the holy Fathers 
—St Aiidiro.se, St Augustine, St Jerome, and other.s. In ca.se.s 
of diHerence between the.se, it is im])orlant to remendim' that 
they may he arranged under foui' heads—comi.sels, precepts, 
pcrmi.ssicms, and prohibiiions; and cAcn the [irecepts and 
prohibiiions are not all alike,— s^)me arc pei'potual, some 
changeable.^ 

' .SlcjOieu of Tounifii. ‘Suiijuia Dc- 
crot.,‘ Intr<>(luctu»n : (Nimdliormn 

nuicm alia sunt geiicralia, alia proviu- 
cialia. fieucnilia tlittimi-ar. in ]trc- 
sculiadornjuixfajiu'velejuf; logati, vicciii 
i}>biu8 gcreutis!, cif.i\ucatiH univer.salitC’k' 
episcojtirt eetcristiue frsi*latiH coeletsin.*, 
ceieltrantur. iVttviiicialia Punt, ^Jinc 
a primate give arcluc])isc(jp(» alitjuo, 
convocatis ad Ihh; suilrn^aneid tanium 
suirt, in proviucia liunt. In gencralibus 
caiiones editi ad tiiunOj ecclcaias vim 
Buani gftioralitcT extenduut, ct »jui eos 
non tjltservaiit pro traiisgrcssoribus liab- 
entur. auteiu canones in pioviri- 

ciidibus editi fucrint vonciiii?^, i»ro* 
viuciafh non cgrodiuntiir, neo alios 
coerccut, nisi (lui jurisdititioui ilk rum 


coiaproviuciuliuin cpiscopoiufti sub- 
jocti sunt. hide osl' etiam ijuod 
cauciiiuiii alii divuntur generales, i.e. 
it' gem rali micilio proditi, alii pro- 
viuciales, i.o. in pr(»Tinciali 8yw>do 
proinulgati. ln<,cr gonej alia vero con¬ 
cilia iiii. sunt principalia, ^.{|uam fere 
evangoliis coniparantur : Kif^cuutn, 
Efl‘c>inuin. Cbalcedoneusc ct Constan- 
tinop'litimum. IVoprie ergg dicun- 
tur t anoncs, tjui in ctfticiUis auctoritate • ; 
multoruni ejiiscopum promi^gantur. 
l>ocrcta eunt, qua* dominus apostoU- . 
CU8 stipor alit^uo nc^otio ecclesiastiop 
pra'Heut’bus cardinalibus et auctori- i 
tatom Buam pnustantkml^ constituit 
ct in Bcrqitnm redigib. Decretalis < 
epistola esl qitam ^doniinu^ * 




0«AP. ix.]: THE THEORY OE THE CANON LAW. ' • 1SS’ 

Stephen\ discussion is notable specially for its definition of 
the nature Vf papal dccrota and dcci-ctalia, and for*its classi¬ 
fication of tire authority of the various canonical rules. The 
definition of the papal canons is interesting, and probalfiy of 
some iinpoitance, but we have not found any lurallel dis- 
. cussion of it in the works which we aiv now.oreatinff. As 
to the circumstances under which the canons may lx; alteivd, 
he discusses this point in much the .same terms as Ilufinu.s. 
That which is (routained in tin' Gospels, i)i (In'words of the 
apostles and in (he four* o-i'iieraJ councils, and that which 
belongs to tlu' articles of the faith, without which a man 
cannot be saved, these (hing's cannot* bi; altevd ; other 
canonical rules m.-i'i be eh:i.nged. but not these. Yet there 
are .some possible mof.yiications of the canons tif gctieral 
councils, ,ind even of the ;ipos(olic canons. (.)n this point 
there is 310 < 1 i(it'i'ence betwi'cn him and Ktitinus.’ 

CaiK-n law, then, if we omit IVir a motnenl the regulations 
which are dii-ectly t:d<en from the ,'seripturi's, re[)r('.sents the 
legislatit e authoi ity of the (Ihnrch and of (In' l!om;in .See, but 
that h'gisl.'itit'(' iiuthority is not ('utirely fp-e and unhampered, 
liufinus 2)oints out that there is one t t'i-y imjH)ilant diU'erenco 
between secular .-nid t'eeh'siastical law—that is. that, tvhile 


in .setatlar juri.s 2 )riidence new laws alw.-iys override the old, 
this is not the case in ecclesiastical hit';, for. on the e/nitrary. 


aliquo ef>isco|i(i vcl alio juilice eculo^i- 
atitico KUper aJitfir* cjutaa 
et eccloaiani Komaiiani conKulciitG, 
rescribit et ei tranxiuiMit. 
enter tamon ct caiiones Jecittla et e 
Couvfij'tM) (lecreta a|']K'Ilaiitur. 

Htec Kuntj^uiliu.s e(cle.<iujstica nej'Glia 
et traejari halKint et teijniiiaii. Hjoc 
tameu in docisionc caihsarum eccTosi- 
i^ticarui» dillgontia cst tcnoiula, ut 
primum quidem iScutu obtineant evan- 
gelica praicc])ta, cjuibua cossaii^tibua 
apOBtolorum dicta, deiiide fpialuor 
pncdicta coucilif^ postca concilia 
{^,i*eliqua, tandem dccreta et dtltrelulct^ 
epistels!; uTtii^o loco auoceduut verba 
aanctorum patriim : Ambn^ii, A^us- 
Hier^^i et jjUorlm. Et na- 


omnia Kind, cominuiii.s materia tminium 
dc jure diviflo tracluntium. 
(|U5Hii:iiu nciinunujuaui rfibi adver.'sari 
videntiir, fjuaM'itavia circa ba'c ooii- 
sidcranda est in>jioct io. 

•<.'initftitutioue.s effim ccclCi>iai?tio;o 
prodiUc .sunt t(U^’daiu secundum con* 
silium, qiiicdam secundum ju-a'ceptum, 
quiuduin secundum })ernuKsionem vel 
indulgentiaui, ipja'dam sivniiidutn pro- 
ijil)iti‘>nora.‘’ (Stcjdnm goes on to cx* 
plaiu these teftn.*', and t<» iHhi>\v' how 
even of the ‘ lVd'ccpU*»iics'and ‘Vro- 
hibitiones’ some aixi j*otual, others 
changtable.) 

* Stephen (»f Tournai- ‘JSuuima Do- 
cret.,' T). xiv, 
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ili 'is freqnently the case ttiat tne old laws caiuj®t oe oye?f? 
ridden by new. The -principle (ratio) of seculitf lafvf is iidtj 
the same as tliat of the divine laws.^ He is hererdraWing out' 
the principle which is contained in his classification of the* 
canonical sources, and which is i ej)eated by Stephen, Chat iii': 
some iioinis^+ho Church has not autliority over its own legis-' 
lative system.' 

We must for a moment consider the significance of the, 
omission, in these classifications, of one imjiortant source of 
canon law, that is, the custom of ihe Church. Wo might at 
first sight 1)0 inclined to think that this is due to some 
tendency to dcjmiciate tlio importance of (his element, and it 
is, of course, possible that something of .this may be the case 
here, but in other places Eulinus makes it (dear that ho 
follows Cratian in admifting (he importance of a general 
custom of the Church. In the earlier part of that passiigeiof 
which Ave hav(! jnst cited the conelusion, Ikutiims discusses the 
(juestion of I'ri'/uiUciftiu —that is, as 1 understand, the ante¬ 
cedent invalidity of certain legislation. His immediate 
subject is the (juestion of disjamsation, to Avhi(;h avc shall 
j'.resently return; and after saying that some laws can l)e 
dispensed Avith and otln-vs not, he. says that some laws- 
prcjiifJivatilur, either b(‘eause thy are o])posed to some 
previous eon.stitution or to some custom; and then resuming 
the subj(X*t a little later, Knlinus imjuircs Avhat canons in 
particular iiivjinliciular, and mentions first those Avhich ■ 
clearly contradict e.itlnT general cn.stom or tin! comtitutio, 
of sonu; greater authority, and'he mentio)i.s as an example 
of jiirjiifllruMi) bs' genera!!- custom th.-it decree of Pope 
Tele.sphorus wliitfii Cratian had said was invalid bp^cause it 
had ne\ er been ree(*ived l.)j the custom of the Church.* 

' Uiifiiius, ‘ Suiiiuia Docret.,’ C. i. Q. 

7, Diet. Or.at. ail c. 6 : “ Xmi eiiim 
ad c.AiiKiKM ilia regut?, trahitur, ()uc 
ill liuiuauis legibii.s hatietui', scil. ut 
eeuii'er iu)V:v ijtatuta iiresceibaiit an- 
ti |uis; .'kc.' frei|ueDtiua .aiiU'iua" iiuris 
lirejudicatil, ut surra l>i!.t. 1. 28. 

Kec mirum, ()uia alia -atio esl sccu- 
larium causarum, alia divitiaruKi, ut 


infra- de consecr. Dit-t. iii. TR.” 

~ llutiims, ‘Sumiuu Decret.,’ C. k 
(J. 7, Diet. Drat, ad c. 6: Sden- 
dum est i|ui)d statuta.canonum quedam'; 
sunt indis|>cusabilaa, (quedam idia-; 
liensan'dir, ijuiedam etiatn prejudii^d 
tur. Item que prejudfeantur, 
judicantur contrarietate constitu^oidj!,*' 
alia cuntraril :ate cousu^ii^iiis. 
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It is de!t that Rufinrts had no intention of differing from 
thV doctrin^f Gratian with regard to the importsaacc of the 
authority of'custoin as a source of canon law, but it is, of 
course^possible that he may have differed from him or from, 
other canonists with regard to 11 ic actually existing force of 
custom. Eutiuus was clear that if custom now abrogates 
canons, it only does so Avii.li the consent of the Pope, just as, 
he says, noAV that the Iloinau jiooplc haAc transferred their 
IcgislatiA’c authority to the emperor, their custom can ^only 
abrogate the ciA'il law Avitll his consent. There are also some 
canons of the ancient Fathers, such as those of Nice, which 
cannot he changed even by the Pope or by custom.' 

There is nothing.in the work of Stephen <if Tournai to 
indicate his altitude ^'learly. In one place, indeed, he 
speaks sonieAvliat dis])aragingly of custom,— this is when 
he says that (iratinn had set about his Avork because, 
through mere ignorance, the Divine law Avas falling into 
disuse, and the A-arious churches Avere living rather hy 
custom than hy canon laAv: this, he says, aa'hs deemed by 
Gratian to be perilous, and therefore he .set about the collec¬ 
tion of the laws of (lio eonncils and Fathers.- Put it Avould 


Nunc videntlum, •juc oauonum st.Ttuta 
prcJudiceutur. Ilia ijuidpui [nrjiidi- 
caiitur que, cum Mut in jiarticulari* 
hue conciliis promulgata, vol do rolnm 
non afleo uece&saim ccn.stituta, 
implacaLilein c()iitr:.ri(‘iHl.oin paUutjiur 
vel a geuerali coii’iuetutlinc, vol a 
inajoris ct poliorin auotoritaus oousii- 
tutibne. A gcnevali oon>uotudiiie, 
aicut illud decro.tuin TeU*«]4iori pJ 4 >c, 
quod est si^ira Di^t. iv. e. ‘ Statuimus ’ 
(c, 4) ij.uraque eimilia.” ^Cf. p. 1^5. 

^ Ilufinu$, ‘Sumimv J)ecret.,’ D. 4. 
X)ff.. yeao. : “Ubi denumstrat^quo- 
rundam decrctorum oxcmplo nouuullas 
etiazu leges ecclcsiasticas osno •hodic 
ftiirogatas per mores utique utonUuia 
oouti'arium. *Et hoc consensu 
pnutificia ; siff&t cnim 
iiodi# sine auctoritato vel conseusu 
imperatoria leges non pjssuut aljitui, 
infir^ari, iquia populua 


Ibniianiih ci et in ouiu oinne suum 
iuijjoriuiii ol putostaLoui concessit; ita 
abs'iuo oti^isoienlia ol ansensu aumini 
patriarchjo caiiDiios yicut non j'otucruut 
fieri, ita noo ii ritari. Non auUmi isiam 
ck*r(»gali<»iiom •^"(‘dieraliter intolligas in 
oiunibuK docreiiH: aiitiqum'um cuim 
])at!’uni el venl?lTil.>ilioruni statula, I'lue 
pro oumiuiu coclesiaruui ntatu con* 
stlrvaudu jdena auotflrilate sunt ]>i’o- 
niulgata ot lotfus peiie uiuiuli jam 
contecrala rovorentia, sicut cajionea 
Nicciii ot his similes — ilhi, iuquatu, 
nctjue auct(»iila1e A}»ostolici iieque 
more utentium alitor valent evacuari, 
ut infra Diet. "f!. c. 1, ‘J, 3, 4, et infra 
Dist. XV. c. sicul (e. ?) el C. xxv. 
Cj. 1. c. J^ivinih {c. 2;^violatores (c. 5) 
Contra ]»atruiii (c. 7; el 2*c. Insti- 
tutionis 7).” ^ 

2 Stephen r/ Tournai, ‘Summa De- 
cret.T’ Introduction: “ Cauaa opens 
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be foolish to take this as a serious criticism on jpiie place of 
custom im the system of canon law.^ ^ , 

We turn now to consider the treatment by these commen-, 
tutors of the le^islati^'e authority of the_.Popo. liave 

already seen in tlie chissilieation of the sources of the canon 
law by Kniinus and Sti'phen. that tlie decreta or dccretalia » 
of the I’ope have (he authority of law" and we have just 
quoted tin' passage from liuliiuis in which he says that just 
as civil laws cannot be made or abrogated witho\it the consent 
of the emperor, so also canons cannot be made or unmade 
without tiic Unowled^v and assent of tiie Po]h\ Tlie autho¬ 
rity of the Poyie is therefore necessary for all leiyislation, and 
he has also the power of promnloatinei canons by his own 
authorily.i Tn other yiassai;es IJulinns says he has the autho¬ 
rity of makine' and interjn'etinj;' the canons,-' and explains 
this as bein^■ due to the yaimac}’ of the Ihiman Church.'* 
!Stej)hen, as we have seen, while deseribin;;- canons as Iieing 
in the .strict sense the decrees of ecjieral councils, adds that 
the Paytal decreta and d'-cretalia arc also called ca,nous,'’and 
ill another passage- he says th.-it thi' Poyies alone have autho¬ 
rity to make canons.'' This might mean that the Popes are 
now the .sole legislatoi'.'-, as Ju.stinian claims that the emperor 
had become;" but this .soi.-ms hard!,' consi.stcni with Stephen’s 
own earlier stuteriient as to the authority of general councils 


li:i f oa. (!uin igii"rii!it.iiiui jus <li’v- 
iiiuiu jiiiii ill (k-;iie(uili.itui ilrvciiiret, 
el siiieula- eccU'.siii' l•I'll.su'.■tu(UuillU.■) 
putius .|Uii!ii caiiuiiitras i-cgevoutur, 
l-icrifulosuiu reputiiu.^ ii], Gratianus 
ilivcr.s'is oiiilieos .iiiu iiiorum ct juitru^ui 
capitula couliiioiiU's collcgit, etc." 

' Kiir .Stcplicu's treatment of cu'-ti-m 
anil civil l.iw, cf. p. I."i7. 

Sen ]ii>. ISa, IS 1. 

‘ Kufirius, ‘Suiuiua Deeret.,’ I>. Ixx.: 
“.Scial sumuiutu jiatri.vreliaiii qui auc- 
torilatciu liaiiet coiiiltnili et iiiterpre- 
tandi eaimiies.” 

* Jtufiiiik'' ‘ Siimma Deoret.,’Ti. six.: 
“ ‘ Dc episl.’ iSuiii a do auctorilate caii- 
oiiuiii egit. liie de momepLo dccrctalium 
epistolai-uiu tractat, o.stciiUons eat cjus- 


ileiii aiictaritaiis fore,cujuB ofcanoiies; 
propii r pi'iiii.itiiiii Jtoiniuic ccclcaie, do 
ijim eliaiii iiie meiitioiiem facit.” 

. ■■ See p. 18-1. 

Si( plieu (if 'J’nurnai, ‘ Suonma 
Deerel.,' 1). xx. : ‘•>s(itaiidum, quia 
ill determinaiidis eauKi.-i pcclesiasticis 
deeretalcs apMstnlicorum gpistolso 
sae’riiruni librorum expositJombus •' 
jira.i-iiiiiiiitur. .Soii ciiim tapostolioi 
jun liiitieiii eondeniii canonea, vel ea 
qua- I'luii eanoiium lialieuija aunt.,,'. 
Saiictoruiii autem palruin Ubros aao-.’ 
ro» cxpi'iieiilium at-ripta prajponuntur,. 
ct.iiiiiripsi)< apuHtolieis iu aenteutiarum. 
poiidere vel nbscuritV’tw interprets- 
tiime.” - 
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hild in the presence of the Pope or his legates,^ and it seems 
most probable that Stephen is only contrasting the legislative 
authority of iSic Pope with the absence of legislative authority 
in the writing of the Fathei’s. 

However this may be, Ste])h<‘n clearly agrees with Gratian 
and Rufinus that the Racial (lecreta and decretals haie the 
force of canons. In one passage he uses a ])hriise to describe 
the relation of the Popes to the canon law, which he j)robably 
drew from the civil law. He speaks of him as Iftjihus 
ecalcaiii'^ficiv iihsal.ahin v.l'jiricirJihiift, but adds that 
he keeps the l.iws most carefully." This phrase of Stephen 
should 1)0 compared with the jiassago. of Gratian on the rela¬ 
tions of the Pope to the canon law, which we have considered,® 
but what exactly Stej)hen understood it to mean ^t is diffi¬ 
cult to .say—as difficult a.s it is to interpret the 2 )hrase with 
regard to the emj)ei-or in the civil Law. We have elsewhere 
suggested that ]>rol)al>ly the ])hra..se finds its best interpretation 
in tho parallel of the dispen.sing ])ower of the er'own, and it 
is ])voba!ily in tiu' .same dinfction that we must look for the 
e-vplanation (if the [)ln-;i.se in relation to tlm Pope.* 

The Pope has then tlie .authority of making and unmaking 
canon law, but this iiuthority is not unrestricted. Rufinus 
restates the _judgm('nt of Gr.atian, that the Pope cannot m.ake 
canons again.st the autliority of the Gosyels or the deerees of 
the H(^)Jy Fathers, and again eiti's th(' ea.se of the invalid 
decree of Pope .\na..stasiu,s."' Xoither custoui nor the authority 
of the AiiosLolic See eaii abrogate the statutes of the ancient 
Fathers which were juoniul^ated with fulf autlioi-ity for (he 
presei'vation of the whole Chureli, and are pr(%.'fved hy the 
rcvercnc# of alumst tlie whole world—.such .Is the canons of 

^ See p. 184. ' JIuliims, ‘Suintiui IVrrot.,’ 1). xix.: 

'•‘ 2 Stephen of Tounmi, ‘Suimnr* ]>e- SuHteHiuiiloorel;il(‘.?e]u«- 

cret. De Cona.j’D.'f. c. 6: Cnni euiui.’ tclio quah ad piovinciaa vel per-sonajj 
.Probat ^ majori eaiioiies serva^iddM; ))r«f divt*rsis iu%utiif4 i^edoa Apoijtolipa 

cum enim poutifex loj^ibus ecclesias- direxit, <iue unmi dc!v< liono sunt pus- 
ticis eolutus ut piinceph eivilibus, eas todieude, iiir-i preceptlj cv.uigoiipb' vel 
• integerrime conservet, )>atet iifmiuem dct*rctJ!s saucturuin p;ttruiyu\^.*iiiantur 
inferiorum conffl’a oas venire debere. ” adverse, siput. ojnViulu ilk AuastJiBii, 

•=■ See pp, 173-175. ‘pccuiiduin iyfra hat L)kt. (c? 8}.’' 

PSeeyyijp. 229. ‘ Cf. 171. 
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Nice and other similar canons.^ It is true that there w 
passage ii* Stephen which is exactly parallel to this, but tbw^. 
is no reason to sujjposo that he would liavo offered; it 
after all only the direct aj iplication to the Pope of thesh'i 
general prinei])les, in which Stejdien agrees with Rutiiius, that , 
certain parts of the canon law—e.,-/., the canons of the four ■ 
first general Councils — cannot bv abrogated by any later 
authority.® 

We coiicliide that Rulluus and ,St(;phi-u agree entirely with 
Gi’atian iji holding that the Pope has the same legislative 
authority as the general councils of tlu' Church, and that his 
co-operation is necetisai y for tlieni: while his legislative au¬ 
thority has the same limitations as then' authoritj’, namely, 
that there are some p.-irts (d the Cljtirch law which cannot 
be abrogated or overridden by nn_y new legislation. 

We turn to the (|Uestion of di.spensation. Putinus deals 
with this very carefully in one passage. Hi; fli’.st defines 
dispensation as a special relaxation of eanouical Ifvtv, made by 
him who has authority to do this for some good reason. He 
then adds that there are .some canons IVum which there can 
be no di.spensation, and others which can b<- dispensfsd with. 
Those canons are not dispensaVile which are directly founded 
upon the moral law or the Cospel or the institution of the 
Apostles, and he gi\'es as cxamjiles, tin: fuliihinmt of avow, 
the prohibition to many a sc'eond wife while the first is alive, 
Uu: law that a mai; who is not on.lalned cannot ordain another 
or celehiule m.-iss, the law that a man must not purchase 
ecclesiastical ollicos. No iiecessiVy of circum.stanee or time • 
can ever ciui! ie a man to violate these without sin; some in- • 
vincible or unavoidable i'^noriwce may ]/e/hap.s CXQU.SO him.. 
TJ le reason for lliis, I’uthms .sav'.s. h'e.s iji ‘he fact thatithese' 
rules are all part of tfic natural huy, and against this JIO dis?. 


‘ Uurnmrt, ‘ Suimna V.(s-.ret.,’ I:), iv.: 
“ ‘ UW. vp.TO.’ >;,>u a.uteii\ istaai (JeroKa- 
tvouem t'«ueralitcrimeilij;;is in .aimiturt 

tfccrffio fn//jj jt/t/ftiiit t'f. 

Ht.ttutn, <jiic ]•)’(> oiiifH* 

Ii u 1 •Icsia tvni sta tu i'omerwuh plena 

tt\KVOXiVtt\,e vx, VjUWrt 


ppike uiuinli jiuji consccruta reyereutia,’ 
rtU'ufc c«'iii(Hfea liiceni ct hia simiJes— 
ilia, iitvjuw t^uctorltate Aposfco- 

?/i'i /ioo.. <• ji/orc utonHuju aJiter 

evaoimri.' 

“Seep. JSa 
t 
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p?nsation is valid. Other canonical rules, which were pro¬ 
mulgated and confinued only hy the authority of, the holy 
Fathers or their .successors, can be dis 2 )f>ns(‘d with, and he 
gives as examples, the rult' that monks should not celebrate 
mass in public, oi'lhai a man who has done public penance or 
»been twice married should not be admitted to the ranks of 
the clergy.* 

We m.‘iy compare with this another passage in which 
Rufinns lays down the same ])riiiciple that there can be no 


dispensatioBi fnmi the natural 
tion—that is, when a man has 
for instance, if he has sworn tr 

' Huf'mus, ‘.Suiimia DocnS.,' C. i. i). 

7 (J)ict. tJnit., ml c. 6 ); “ Nii-i, 
diaciiJiiio rd.i.xi'tur ijmimleiur, ex dit- 
peusuticiie . . . Vid,-- 

amiis igitur .'iiae (piid -i! 

dispcnMUiii et uiiilo di'Mlur. id i|n(' 
c.%aoi]uia xtiUiUa rpcipiiHil dis|,t'ii.';e 
tioneiii rt 'lUi- non. Kt '|UO sint- 
disj.H)im()ilia, 'iinindo j,o,s^lnldi.-:iicn.s;iri 
et ijuando non. Ent itii,|UO dLs|«'n- 
Batio: juda ciiuwi fnidenlo nS no, 
cujus inlercst, oanonici I■i^'o^.. piiMudi,- 
facta deiofiutio. Diria c^t luitcin di.-i- 
peiis.atio per eimilitiidiucin a f.-iutilic 
procuratinne. Sirut cnini il>i fiat di.-.- 
pensatio, cum diverais divenaa imnsau- 
tur—i.e. pen-sa juatitio, ('(HiitiiLi.'i et 
discretioiiis prnouranlur, iia in faniilia 
ecclesiastica non solum i.ro <livcraitale 
persouaruin, sed ct icruin vel tciu;, 
poruiji diverso inodo canoncs rcla-x- 
antur. Sciendum auteui cst quod 
Btatuta cam^uuui quedam riiiil indiB- 
peneabilia, quscdtnu dispen.^aiitur <iu;c- 
dam etiam picjudicaiitnv,^ Item qtio 
prejudicantuf alia prejudicaiitur qon- 
trarietate coostiluLbim, aliii cuntmie- 
tate conBuetudinia. Et quidem indis- 
pensabilia ilia sunt quorum niaudnta 
VaVantevdiota oxtegcanoraYimu vk\ e\ aw - 
jfelica et apostolica inBtituti<>ne.B»rinci- 
jattteiiiipeudc'lLti,■'fecit, ut '\\ii aliswlutcs 

fecerit redclat, ut vir vivonte 
ducat, uuUuk ^ii- 


law, admitting only one excep- 
tr» choose hetween two evils, as, 
I kill his )>ruther;- and in yet 

cousppraturi alium coiiBeoret vei uiissaui 
cek*))ret. ut uullu.’i cloua .ecclebiastica 
per |Vcu5u.‘iii» uiNjuinil, ct cetera <jue 
j»nnlenii uieilitalt>ri facillime f>ccur- 
Miiit. Tali.'i jicipu* tciiiporum uetjue 
reniu) iiecef'i^itale ullo casu valent bine 
pecciito vioiuri, nisi Cuj'tc invincibilis 
wi ii»‘vi!;ihilis I'xciisaret. 
Kt (juarc hoc ? Quia tunuia hec sldituta 
p.trLe^ sunt iuri'^ iiatunui.'<, adversu® 
<}Uo(l nnlla (li>i»eiiriali<) adniittitur, ut 
siijira ilu-itur i)ist. xiii. ‘Item 
ivlvcrc.UH.’ iJispcnsahiJia vero sunt 
cetera .«tatuta canonuiii <juc‘ stJa .'iiinct- 
onun jKHlcriormiHiue patruni auctori- 
talo pronjuf^^uta .'‘iint et firtiiafa, ut : 
nc inonachi puhlice tius.sani eclebrent, 
ne puitliee pevitonlctf vel biVumi ad 
tdenun ]»rtunoveiitur, ei- Kimilia. . . . 
Kt t^uidein s>rfideut dlKj»eusationeui 
lieri noeessitiis et utilitaw. jHdhibeiit 
caid cnuriuitas perst^fce ct ciioriiiitaft 
rei.” ti 

- Kufinus, ^Suitiina Deci'ot.,’ I), 
xiiL : ‘••Hem adv. jus nafc.’ Demon- 
slravit superius, (pjoiiiodo jus naturale 
clid'ejat a coii«lituiiuue et a coiisue- 
ludine (lignitat<* f nunc ajicvit, ^ualiter 
ab cisileiii (liKcrejiet senlentie rj^'f»rc ; 

contra natnraAo, exautVvaa 
tjunad ihrceei»+a Pt. prolnbiyones, nulla 
aitfepeusatiq lolleiutoB ito 

cai'iLul< * insiuuntur, t^ui k 1 ait. ‘ Cct«fi*um 
con^jue^udiui et^coiistifcutiom propinus. 
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another passage he says no dispensation can be granted, - 
against the New Testament.* This is an important statement ■ 
of principle, impoi’tiirit in its reference to tlic nai*?ui‘al law, and ■ 
also in its exi>ositi(m lx>th of the extent and of the limits of 
the dispi'iising power. The importance of £he subject will be 
recognised by any who liavo any acquaintance with medimval « 
history. 

We nisli that we weiv able to discuss the theory of the 
commentators on Cb'ati.'ui more comj)let(‘ly; unfortunately 
only a few of these are as yet ae.'essible in a jn-inted form. , 
We shall not be in a position to discuss fully tbe development 
of tbe theory of llie./^anon law on sncli a vital point as that of 
the legislative authority of tlie I’ojte till the mass of uu- 
printed U'aterial has hemi fully exainined. Especially do we 
regi’ei that we cannot use tlie ‘ Summa l>ecreti ’ of Tluguccio. 
The only portions of this iTiiportaut work which we h.ave been 
able to use are tliose fragments quoted by SeliuUe in bis Work 
‘Die Stellung der Cmieilien,' ixe. Among lliese we kind some 
important ])]iva,ses on tlie antliorily of l'a])al decretals. 
TIugnecio disensse’s tlie regulations as to tbe circumstances 
undi.-r wbicli a. east' may be taken from the iufei‘ior courts to 
Home, and be eonelndi.-s b^’ saying that he trusts the ancient 
decrees and the new councils rather tlian the decretals; and 
.again, on the same subject, he says Hurt appeals, even before 
tbe trial of a. ease, ai'e actually beard in Home, but he is con¬ 
cerned, not so ime-li with what is actually done, as with what 
ought, to be dom-.- Tlieso passages illustrate an interesting 


so]K‘ rigor subtralutur/ ut infra 
fcbur ; ‘Sifut rjietlajn’ . . . ‘ni^i riint 
mala ila urgfant, rtv.’ (bati- 

anu-^ hie Im* <|n:i:*i per- 

f»h*xu« .-'it ali'jUiintlu inlcr duo mala, ut 
non vitarc alteruni. cjuin tk*lin- 

tjuat. Kxt.*niitli mnsa juravit tjuiilain 
homo iutortioere frati^-m .'•imni.” 

r Tm- iho moaning "f t.lu* iihra^o " ox- 
autliaf- 'luoad ji|X‘co}»t/aei la’oljil'iUnnca ’ 

1*1 * 

^ liutinus. ■ Summa TVorct.,’ D. xiv. 
2 : Xun st<lum do sotj]>lurih K.T. hoc 
inieiiigondum «;>!. tjue cx nulia di^?- 


jjciwationc pobost convolli.''' 

• Huguocio, ‘Summa Oecret.,’ 0. u: 
Q. 0, 1*1'.: “Secundum ^^nunes vero 
et tuite cfc post Kcntentiaui et quando- 
cuii-iue (Jills vult appellare, potest 
apj'cllmo, litc tameu coutp^tata, ut 
infra oadem ((jUioBUono) ‘non ita'(c. 
l>i, ft in concilio Romany ^Repre* 

lionrsihiUs.' Dceretalos tamen Aleicandri 
et iuit(' litem co’Ueslatam admittuut 
appeh^l.ionoin, ut iu extra, ‘Cum 
sacrosancu, sicut Bofiiana, conwluit.’ 
Sed plus credo untkjjuo decreto et 
noVo coiioilf). (juam 



chap; ix.J the theoky oe the canon law. ' : 19 8 

attitude towards the Decretals, but wAethcr it is more than 
an isolated opinion we are not in a position to gay. It is 
perliaps wort'j while to notice that in another passage, which 
Schoito has quoted, Huguccio suggests that in one of his 
Decret&ls Po 2 )e itlexander is sjjeaking rather as a teacher 
who is giving his oj)inioii. (han as Pojk!.’ 

One other canojiist, Daniasus, at a ratlitsr latei’ date, 
but still eurlica- than the •])u)»lieati()n of the Decretals of 
Gregory IX., has some imj)ortant remarks on tlie authority 
of modem Deen-tals of l’oj»e.s. Of this Damasus two works 
have been jirinted, one on the civil law and one- on t ])0 
canon law. d’he latter, which is known jis tiu' ‘ Broearda’ or 
‘ Burchardiea,’eonsis|s of a series of diseiis.sioiis, in which a 
the,sis is pivipoiinded. all the rele\'a*nt, authoritii^s aj’C quoted, 
tir.st tho.se in I’iixoiir, then those .agaTnst it, and tinallya solnfio 
is .-idiled, 'I’he Ihi'.sis wilh whii-h wi-are now concerned is this, 
that wht'ii there is ;i diH'ereiice between \arioUH constitutions, 
it is not the later but tIu- earlier—those, that is. which are 
nearer to the Apostolic sinqilicity and truth—which should 
prevail. Damasus cites a uumln'r tif pas.sages in favour of 
this view, and a, smaller tinmhcr against it, and then concludes 
that if 1 here is a contividict ion between .some eoiistitutions of 
recent I'opcs and the gcin'ral canons wliicli ai-c a})pr(jvcd by 
tlio autliorit\' of Holy ,Scri])tnrc, the laUer must prevail, as 
being agreeable to tbe l)i\ ine will and tlie [irinciple of ('quity. 
It mast be rememiKTed, be .says, that the^former Popes had 
the same power as the modern, and iune greater authority 
on aeeount of their anti(jist_y : he is, itidced, W(n-thy of 
anathema who endea^'Ours, Avith jvhalever excise, to de.stiay 
those tli^igs which are Avell ordered. He nd'ii.ses tt) aec(;pt 
the j\jithority of t^ic eoin^neiit on* the canon jioK/i'd qnani 

facto ta^eu quotuUe ndutiltitur * Huguccio, ‘ Suiiima Dci pcl.,’ 0. 

appellatio.” • xxvii. Q. 1, iV. : “ Quiti ergo dieeinua 

Id, c. 18: '‘Soil jutu lloiiiaiia quml Alexande# in suis dccrctHlibus 

©cclesia recii>it fcalia appellutione-Tscil, utitur di-stuictioMe rioleiniiib voii ct 

ante iugresiium caivse ; sod non con* Kiiuplioiti, ul. in extra ‘ Oratuin ’ el'fero 

sidero quid fiat, tjcd quid fieri tola o#clo!^ia'? l)io»> (|Uod Alexander 

(Prpm J. K vlfn Schulte, ‘ Gcschiclite ii>i lo«juitur non ut jwipa, %ed ut 

der Quelleu und Litcratur flet^ Canon- inagistfir secundum auam u})inioiJiBm/* 

^h^aReclA^ vol. i. p. IdS, note f6.) —Id.^'d, id, • 

N 
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(C. XV. (^. 2. 21), because these arc the words of Gratian, notj 
, of the carton, and he puts aside another passage because there| 
the opinion of Jerome, which is supported by^he testimony- 
> of Scripiurt!, is superior in autliority to that^ of the Copncil.^ 
This passage is interesting, l)ut its significance must not be, 
exaggorate.d ; we h.avc! already seen that Gratian and the 
commentators Avhom wo ha\'o been considering are careful to. 
state that thm-e are aiicieiit canons Avhicli no authority can 
changt*. 

When wc finally turn to tlic tli’eory of the (tanon Law in 
the Decretals, we must liegiu by observ ing that in the jnain 
they assume the gt'nerid principles wliicli wo here, discuss; 
they do not go over tliem again, wi' think that they Uike 
them fo)‘ granted. Two jioint.s, however, reijuire some notice. 
The first is the (jue.stion of tlio place of custom in (.'anon Law. 
We h.ave already di.scnsst'd this in a jirevious eliapter, and 
we need therefore only repeat (hat., whatever aiiihiguity there 
may be in tlie position of Gi-atian or liis commentator.s, the 

’ Daiiiasus, ‘ rmrcliarilioa,’ Tt. 1)3: coiivcuiaiit; ut in illo, ‘ diccuti ’ (C. 
“Tn ilivcr.-iis, et cimtru.-iii, ometUu- x,\v. 1^. C. iOj cl. iiiajorem coulineut 
timiitius noil iio.dcrioi'ci,, ^o,l vcOtcs jiiclnlcni, ut in illo ‘ caini ’ i.\. tl); 

Aiwstolicic siiiijiliinlalo, ct, vorituto turn ctiain ijnod aiit,< riorns tt.iitiflce* 
jii'ojii'ius la'icvalcnt. ut non uiinori.s iiotc.slatis ita m.ajoris 

“Pro.—Sup. viii. put. ‘si solom.’— anctoritalis sunt, j'vopter antiijultalem 
Sui>. viii. PUl. ‘pumi contra,’ ct ut in illo ‘ doiniiio ' ^Pist. 1. 2S, § 8), et 
c. ‘frustrii.'—Sn[i. i.\. I'i.<t. ‘saiia.’ valde inconprunui ct anatliemate dig- 
—Sup. xi. lii„l. ‘ noUlc,’ ct e. num jndicalur, nili (|ncni]>iain quanta- 
‘quU iicsciat.'—’.Sup. I. Pist. cunique ratioui.s oxcuKittioiie, quic ticue 
‘doiidiiii,' S in line.—Sup. xxv. sunt ordiiiala riwciudere, et exeiuplo 
t^. 2, ‘sunt tjuidcni,’ et c. docerc cictcro.s, qucmadinoduiu quau-. 

‘dicpiiU.iiup. xix. Pi«t. ‘imlli,’ doiMic, .lua cliam coii^itituta dissotfani,' 
— Sup. xxxviii. Idiit. ‘rclaluui,' ut V, xxv. (,i. 1, ‘geiiorali’ (c. 11) 
S et idco. ’ atijuc hoc cet subniovere irc transfeiTe 

“ t'oiitra.—Sup. xxv. (}.‘J, ' ).ostc.i teruiiiios poKueruiit patrcA ut C. 

quaiii.' § Ids it'i.—P. du Icgihu.'-., xxiiii. Q. 8, ‘ traiisferuiit' (c. 83) etf 

‘iiim cst uovuui.’—Sup. x.xxvi, t). C. kxv. t). 1, ‘quio ad piwpetuam ’. 
nil,. 0 . ult. (c. 3). Noil olistat o. 'posteaquata^ 

‘‘Solutio,—Si per nuvonim poritifi- /!'. ■•■w. Q. 2. 21) quia ic, § aub- 

cuin eoiistitutione.» iiivchatur cjuiodaui iuuguutur. voriia (tratiani, non can,-, 
divcr.sita'i, et eil.sia-cpantia in velcrcN oiiis. Ntque ohsftit 0 . ult quia, ibi- 
caiioiiesngcU'ralc.s, .-Jiieranim literaruoi .senteuViti Ilieruuymi an^iquior, t^tp 
auctorhateprehatos: pricvalci'c et cllbc- nionio seriptunc accedente, prt^fjWtlft'. 
tui uuinciiiari dcliciit hi : cum quod eoucilio.’’ 
vcluutati divime ct lequitatis lationi 




WB-iyipiOEy OFiTE^B >19ll 

^theory of the Decretals is clear—namely, that custom, if it 
;is “rationabilis et legitime praoscripta,” that is, if it is not 
contraiy to “ feason ” and it has continued for a legally defined 
poriod»of time, ov«!rrides even positive written lawd 

The second matter is the treatment in the Decretals of the 
legislative authority of the Po])e. For this ,we must take 
account not only of the* decretal letters contained in the 
collection of Gregoiy IX., but also of at least one or two 
which ap])ear<5d in earlier^colhetions. Detween the tii*c of 
the publication of Gratian’s ‘Decrelum’ and the publication 
of Gregoiy lX.’s collection of Decretals, live collections or 
eompiUuions of Decretal letters had Ixcn put out—the first 
two and llie fourth’on the responsibility of private persons, 
but the thii-d and tbe rittii by lb* autliority respectively of 
Pope InnoceuT 111. and of I’ojic ITonorins 111. 

The p.ijial li'tlers ])iv(i,Ned to these eollr-etions were of con- 
siderahle inipiatance in determining the eharacter and the 
future development of canon law. In the tirst of those 
Innocent 111. wi'ites to tlie masters and .scholars dwelling 
at Bologna, and sends them a eollectioit of Decretal letters 
made and arrang<‘d by I’. JIene\ eiitanu,s, .ami autliorises tliem 
to use these both in the courts and in the schools.-'' In the 
other, llonorius writes to 'fanered. tlie Archdeacon of Bologna, 
sending him a colleelion which lie had’caused to be made of 
judgments by liimself or his T'l'pre.seiitative.s, and he instructs 
Taucred to liase these formally publislied for use botb in 
courts and .schools.'* , • 

' See p. 158. note 1. ijiii'Hlict cluliilntio!%i scrupule uli 

' ®Compilatioiu., Introductory liwttcr; poHKitis, cum (fnis fuei'it, tani in 
innocentfus Kp. .‘icrvufi pcn'oi'um Dei judiuiis iju.'uii in acludis.” 
'tmiverlismu.gistriset«eolaM)U!,li()ii*iii;e f'limpilatii)r. tmroductoiy l.etter: 
tsommorantibua salulom ct apostolicam “ llouoriu.< Kj). rervus scrvoruiu TVi, di- 
' btnedic^onem. ticvolloni vestnt in- lectu lilio luugistro Taiicrcdo, Arclii- 
sinuatione priesciitium innotescat, de- diacouo liimonijiir'i aaliiteiu ct aiiosloli- 
©■etales^pistolasadilectofiliii iiiilljiRtri) cam lieiicdictiDiiciu. Movie cauharum 
,■ dP, Bubdiaoono ct ijotario nostro com- cmcrf'ciiliuni i|ue.stioncR novis cxigunt 
ipilatas fideliter, ct cub comiij^iitilma dcciswiiljut lcnniiiari,^)t singulis mor- 
otitaljp oolloeatfc, in nostris usque ad bis, coinpctcntibus reme<fis ctejiutatis, 
.-'ixii. Mnum contineri registris, ejuas ju.s suum euiquc Balubriter tril-tiatur. 

• ad c!mtelan*vobis sub bulla nostra 4uxi- Lice^^igitur a<i|uibusdiim jircilccossori- 
tttiaitaiftendait, ut diadem absque bus nostris per ea que suis temporibus 
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With these we must now compare the letter prefixed by. 
Gregory IX. to the great collection of Papal Decretals which 
now forms the second pari of tlie ‘Coipu.s Juris Cfinonici.’ Tliis 
•is addressed to the doctors and scholars of Bologna. Gregory 
explains that ho has caused llayruund, his chaplain and 
penitentiary', io nialcc this sc.’lcction of the (lonstitutious and 
Decretal epistles of the former Pope.s,—the nnndjcr and variety 
of the.se had been a cause of conlusion in the courts; and he 
has jdded some constitutions and Decretals of his ouui. He 
desires that this collection alone sliould be usc-d in the couits 
and schools, and strictly forbids any one to mahe any further 
collection without the authf>rily of tin- Apostolic Se.e.^ 

The importance, of this, letter and of die collection of the 
Decretals liy ttregory IX. is (feiiainLy ^ery great. The De¬ 
cretals, to which Avere added later on the "Sixt” and the 
“ Clementijies,” became for all practical puqioses the law- 
Ixioks of the tdiurch: it is true that the ‘Decretum’ of 
Gratian came in some way to bi- treated as the first part 
of the ‘Corpus Juris Canonici.’ but the Decretals became the 
prinei])al law-book .of the Church, and the commentaries on 


suut ilecisa, funiris iiogetii.' pro- 

vidu sit I’clictii, liiiiii.-ii jiniiliK’.i 
reniia nattini M'cuiiilviiu varii'Uilos 
mulupliciuiu cix.-iiuiii ).av;l ciititic 
liovu., ciuisiiH, IK.rt 

<l.'i:i'C-l.:dcH .-»]ier Id-., i|a<’ MesOds 

Hulinrta in*.- vt-l 

fi’atreH jio.'.Ivds dofuliatus, voi oU.aiii 
aids do iiiSDi] ci.ii.'ilii. .•!.iiiiid,.,iiirUH do- 
cidciida, (•(iiii|iilari|t'eoiiuu^. et fiW .'-uh 
I'Ulla ii(i!<|.i'a diixiiiius de.aiucud.'u. 

(^umdrea di'iTotimii oiio poi' 

sotd)'ia iiiaiidauius, ([natmu.-ois soJuiu]!- 
aiUT |iijl)!iraliK ab'-.|UO ullo scniindc 
duliilalii'iii.' ulaii:^ et ab alie md)d 
facias laai iu jiidiidls (jiiaii) ill 
scliolia." 

‘ 1 •diTCt.als, Jiitrudiiciriry J.eltcr: 
Un’g'tidus K|ii, sonu.. sorvcruiu l)td, 
dileoli.s ^ilii>^.diH‘t.*idlni.s ol .''cluiiavlbus 
uiiiwisis Boneiii.'.' cimminraiilibussalu- 
tem ot a|i().s(.olioam liciimiiclit'nfiii. . . . 
Sane diversas coustitutieues et uecre- 


tile.s episbilas pnodooessiiruie no.?tru- 
nMM,iudivev..^adi.s|ioi-.'a.-odini)ina,.|uaiu 
all'iua^ pni|rtcr niiuiam ..imilituJinem. 
ct. ■ ina-daiii pvnptor ooiil niidetatem, uou- 
uull.o etiani iirepter sui pi'olixitateiu, 
oniiiusliiiiriii iiiducoro vd.lfbniitur, ali- 
quio voro vay.ibaiilur e.vLra volumiiia 
supradicla, iju;o tau.iuaui iiioertfo 
/<i.‘.|u™Ut ill jiidioifs vacillaWit, nil 
coiniminoiii. o( inaxiiiic sluJentjuia, 
utilitAtoiu per dilwauni liliuui friitrem 
Uayiimiiduiii. oaiiellanuin (it poonitoii- 
tiariiiii iiii.'tnun, illas in uinnn vijlumen, 
ic.o'cati.s su)iei’lluis, pixjvidimus redi- 
goni Iv..'. adiiccutes ci institution's nostras 
et riecreUdeB cjiistoiaB, iier rjuas non- 
nulla,3 i)Uii' ill prioidlius erant dubia, 
dc.i iarantui'. Voleutes igitur, ut hao 
tiuituni coiupilatioue univursi utantui' 
in ju’.liouB ct iu sclipU^ districtius 
piiildbemu.s, no iiuis pneaumat Xliam 
faeere id>suuo auctoriiateQ^edis apos- 
tolicic apcciab.” 
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tJte ‘ DecretTim’ now gave place to the commentaries on the 
Becretals, But this is not the same as to say that these 
letters mark ^ new departure in the tlieory of canon law. 
We have already seen that Oratian quite clearly places the 
legislafive autlionty of tlio Pope alongside of tliat of the 
• councils,^ and that the commentators whom we liave dis¬ 
cussed, except Iluguccio, flearly Lake tlie saifto view.- We 
camiot, tlierefon', recognise fliat the letters make any change 
in the theory (jf tin; h-.gislative authority of the Pope, thyugh 
they m.ay be said 1.0 rej)i'es('nt a great di!V(;lopm(mt in the 
im2)ortance of his position as legislator. 

Two phra.s('s of tlie 1 )eeretals we. ma^liually take as rep- 
vesenti]]g the conqiU'I.ed Homan theory of the canon law. 
The first is indeed of eonsi<lerably earliej’ date* than the 
2 ml)lic.ation of the Deei'etals by (Iregory .TX. It is a phrase 
of Pope Paselial 11. on the subject of tlie oath of fidelity and 
obedience to the Po]i(‘ wliieh was reijuired liy an archbishop 
before In' eonld receive the. ]ia11ium.'’ Paschal says that 
some ])eopl(' niged that thi.s was not ordained liy tlie councils. 
He indignantly repudiati's the notion titbit thi' councils had 
imiiosed any laws utioii the Homan Church, for it was the 
Homan Churcli wliicli called together the councils and gave 
them authority.'* I'liis is»ii strong .statement, but it .should 
beconqiared with Cratian's elaborate dismission of the relation 
of the ^Pope to the, canon law in thi' 2.')lh “Causa.”* The 
other phrase i.s one of Innocent III., wjio sjieaks of the 
Homan See as the fountain from which laws are derived,"’— 
a terse uukIc of ox])res.sing the conce 2 )tiun*of the legislative 
autliority of the Homan See. 


* See pp.*170-17(!. 

2 Se#pp. 18.S-I0:j. 

* Decretals,' i. 6. 4 : “ ‘ IWsclialis Pihi- 
ormitanef Archie]jacopo.’ Aiunt iu 
conciliig statuturn non iiiveiiiri, (|U,'ir,i 
Bomana:* ecclesiio lopcrn concili# nlti 
pKcftxermt, quuiu pimiia concilia jicr 
Komante ecclesiic auctoritatciii at facta 


sint. ct I'otur acccpcvint, ct in comm 
sfcituiis Uoiiiani I’ontiliois patenter 
cxci]>iatnr ancloritas.’’ 

‘ iSce jip. 171-17.”. 

Pooretals, i*3;!. 8 ; “Quuni a nobis 
ill jnriarani actio non debcat exoriri, a 
ijuibus jura tainjuam a fontc ad cctcros 
dciivawlnr.'’ * 
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ran tiii,'>I!Y or tui: kelxtiox or < m lau A\n stvte. 


IVe lia\c ciulcaMHircd <o ,cl <nit tla tlai’irx of caiioni.sts 

to till- (li\Iii natuic ol ''cciilar authority. \Ve 
luiM' (‘ 11 ( 1 . ,1 \oiiri'd to sliou th.il th(‘_\ clearly' follow the 
(!(‘l.i>-i.ni tiadition^ (.f the two aulhoriti( a^ hciiio Uitli 
derixid IroiH (io(|. and .is h,i\ iiii; hccii sc^i.iv.itcd liy ('hrist 
J-liiiisclf, who .‘done was hoih Kiii” and I’ricst. TIku'c is a 
]>assa^(' ill Stcplicii of Toiiriiai whicli si.fs tliis out .so cli'arly 
that We •'ll.ill witli <i(l\autai;c notice Us ti'riiis. Tii tlu> one 
coiiiiiioiiwe.iUh and nnder lln* (.iie l..in 4 theie are two ])eo])les, 
two iiiodi"- of lifi', two authorities, and a twofold organisation 
of inrisdiction. Tlie coninionw(.dih is IIk'(' hurch, the kiuf' 
i' t’lui'l the Iwo jieoples aie the twoonlers in the Cliuvcli, 
that i-- tile elero_\ an>l the i.iit,\ tin' two modi s of life-avi' the 
spiritn.d . 111(1 th('Varn.d, the two anthoritii's are the jn-ioisi- 
hood and the hiiij^.shij), the Iwofphl oryanis,ition is tlie divine 
law and the huni.in. ((i\e to ( ach its diii'and all thin{'s<(W'ill 
Ias liroiiehl into aereenii'Ut.' 

St. jtheii s phi.i'.es aii> <iy i.niiii.ny of the (lelasian'iradiiion, 
and as we h.i\(‘ eiiih'jn onre(l to ‘■low this is tin* theory repre¬ 
sented hy the canon law a*- a whol". lint Steiihen’H eonclud- 

^ Kl(‘).tiOii '.f Sitiiinri (lii.. duo in ecrlesia *oi’din<% 

IH'ckI . Iiih.>.ki. til 11 : ‘ In t .item ■ 1 .1 ii oi uiii it I.a oruiu ; JuA’ vital, 

liiilite sill. {, iiliiii [(.(.c du( 1 oimli sjiLijlii.di- el , ,i iiulis; duo prinoi- 

(.iitil, ('1 o (induiii duo., jiopuni- dii.r patiiSji ,‘i<(‘idoliiiui et regiutni; duploX’ 

1 it,.. si'iuiidum dll i.. mUis duo ].nii(i- |iiii dii ti i, dl^inIltll jit. Vt buutpuuto. 

pi.tu , spnimluii) duo. piiiii i}><itus Jtoddi* pititjula hiii^idib et convenicDt 

duplc\ juiisdiilioiiis (I'd I ]ii,«.C(tit. uimcr'-ii. ' 

Civitas ccilcbia ; cnitiitiMcx I'liu.tu'; , 



the HELATION of eaiTKGH “ and STAT®* 

TTOi^s hWe a somewhat ironical stihind, for a writer of the 
end of the twelfth century must have been well aware that it 
was just exactly here that the great problem of the eleventh 
: and twelfth centuries had lain. It was easy to say that 
each tfutbority slajuld receive its du(!; the difficulty had been 
to determine what this was. As wo have pointed out, the 
theory was simile enough. The difficulty hij'^ in the appli¬ 
cation, or rather, within the theory itself there lurked the 
pi’ofound difficuliy of the adjustment of the rel.atioiis of the 
two authorities within tlje one society. For (h'lasiuff had 
said that while each authority was independent within its own 
sphere, yet tlie persons who held such ^authority were sub¬ 
ordinate each to th(M)th(;r within their respective spheres. It 
W’as indeed here that the diffieuTtv had arisen. Wt' have 
endea\oui\d to show how in the*ninth e('ntury there was a 
general agi-('eiiient as to the theory of the separation of the 
powers, but th.-it as a rnattei' of f.aet each authority had come 
to ha\'e a great deal to say in the. .sphere of the other.’ 

It may indeeil lie suggested that this attem])L at the .separa¬ 
tion of the■ authorities was impo.ssible; theie have been 
political theorists who ha.\e argued thus, who have main¬ 
tained tliid il is ini])f),sKibli- in theory as in fact to .separate the 
spiritu.al and the tem])oral authoritii'S. For otii'.selves such a 
judgment .seems to be both nnjthilosophieal and unhistorical. 
nowever this may be, the- dilKculty of ilelimitation jn-oted 
to lx; ’enormous. ^ 

We cannot write the history of the great controvei-s^- of 
these centuries; this lifts, irnleed, been ofRm doin', tliougii, as 
it*seems to us, a eomjilete trealineut of llie f^ibjeet has not 
yet be(|p produced, and will not be po.s.sibht until the whole 
civiy.sation of tlies^'times Jms ls'en»mo)-e conqiletely e.xamiued. 

- When we come to deal with the controversial litei-ature of the 
eleventh and»twelftli centuries ive sluill have oceti.sion to point 
put stimo of the more ipiptniiint aspects tliis history. In 
the mcanwhil^ it must suffice to say that while in the ninth 
■■century each authority,interpo,sod iw the sphere’of the other, 
Prifch comparatively little friction, by tbc eleventli*century all 
;Wa»changed, and we,fmd each^anthority repudiating wdth 
^ See vol. i. c. xxi. 
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vehemence the claims of the other to interfere in its concerns,: 
while eack endeavom’ed to vindicate and sometimes to extend, 
such authority as it had actually been exercisii^g. 

We deal iu this cha 2 )ter with the relation of the Canon^law to 
the snjjposed tendency of the Church to elaiin, not only superi¬ 
ority, hut ill some decree at h'ast. supi*eniac!y, over the State. 
The question df the developnient of this tendency in the Canon 
law may be. conveniently considered under four heads—first,’ 
the tradition of cases in which the Papacy had actual!}'' or 
apparently exercised some such supremacy ; secondly, the de¬ 
velopment of th(( theory of the consequences of excommunica¬ 
tion; thirdly, the theory that Peter, and therefore his suc- 
cessoi's, had receiied fi-om Christ authoriL}- over the temporal 
as well as the sjiiritual power; and, fourthly, the interpi’cta- 
tion of the Donation of Constantine. When we have examined 
those we shall be in a ]io.sition to examine the more or less 
formal statements of the Decretals upon the subject. 

In our first volume^ we have, pointed out that the great 
Churchmen, and pri,‘-emiuently the Pope, had sometimes, as a 
m.atler of fact, and were su].i])osed to have, freijueiitly exer¬ 
cised a very great and at times a commanding iuilumiee upon 
the appointment and dejiosition of kings and enqierors. The 
fact is not to be ilisputed that they had sometimes exorcised 
such a power, and, as wc have pointed out, the secular y,uthor- 
ities in the ninth.centuiy soimitimes at. least (juite frankly 
recognised this. 

These traditions are w<dl known Io the canon lawyers: in 
a passage of .iiat famous letter of Cregory VII. to IJennaun, 
tlie ihsliop of ilelz, which is cited by Ivu in the ‘Dccretum’ 
and by Cratian, it is related how the. Pope.vdepo.sed the la.st of 
the Meroi ingiau race, and put Pil'piu in their ]>lacc, abtjolving 
the Franks from their oath of allegiance to the former king.® 

* Sec vol. i. j)|i. 2,'<2'287. rareli iiii|ieriilc)ii!< i«ilrotn in cjue loco 

- Ivo, • Deeret.uiii,' v. 278: “Aliu.s sul..i<tituii, oimie.<que Fraucigenas a 
ilciii It'iuan^x lioiilifex icgem 1’iaii- juiiune; tj fiitelitiiUs abaolvit.” ,-.Cf. 
torum, non tain jn-o sui.-' iiiiijuitililius tTiatkii, ‘ llee.,' C. xv!' Q* 6. 3,•'and. 
rjuam .,)ro CO, (|uod tailin'jiotestati erat Gregory VII. Ilegwlnuu, jj^iii. 21. ' 
iiiutilis, a regno de]>ijsuii,, ct 1‘ipirinuB '• 
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CJlEixdiDal Deusdedit in his collection of*Canons cites the words 
; of the Synod of Rome of 877, in w'hich Pope John yill., with 
the* other bisljjops, the Senate, and the whole Roman people, 
elected CliarJes the I’ald as eiin:)oror,^ and he cites from 
Aua8tH.sius ‘ BiUrothocarius ’ the tradition that it was Pope 
Gregory who led the revtdt of Italy against the iconoclastic 
emperors, and reiKiunca-d ^dlegiance to them.'^* 

* When, therefore, Jiinoc('ift, 111. in In's Itecretals niaintains 
that it was the Pojies wlio had transferred tlie eui])ire from 
the Greeks to the (Jei-iiiaii.'t, lie was only rejieating a tradition 
■which was in aeeorilaneii Avitli many others, and which had 
some reasonable colour of justitication.''* 


^ Dousd'-ilii, ‘ ('iillc li.i Caii'iimin,’ 
iv. 92, “J^liaiini VIll. inter 

ccU'va liatili, in oaileni i-ynddn" 
tlie ('nuiii'i! .’ll li;iN<>nn:i of S77l: " Kt 
tiuiii jiridem aixi-ndi!-.!' nii'ii>irri:i- pr.i'- 
dcocs,.iiri« no^tl■ll Xycoi.'io iil ii'.'JUni junj 
inspiral.innc iolo.«ii lovoitinin. I’nt'-.o 
conl]^c^ilnn^, t-liptmu.-. (’nrolnni liiinc 
Magni (’.u-nli in'i'ot,cn!, ct ;i)'jirol..!ivi- 
inu.s, uiiii. cum iinnisu ct. voln innuium 
fratnim ct co - cjiiM-oi um no-ironnii, 
aliiiio {.auclic Itoinumc ;Iv-clc'.i:i' uiin- 
isu’oruin, !i]n>^t,i>lioionc .-icniilUH. Inti- 
usqijc Itiiiuani ' [lopnli gcnliw|uo tn!;ut.ii'. 
Eti secundum iiriHc.uni coii.-ucindincm 
soleDijuiiter iwl imperii wcptni provex- 
imus, et Mi"u.'1idi nomine 'Iccuravimu.', 
ungciltcs eutn olcn cxtriUM'cus. ut, in- 
terioris quoque Kpiritur btur li unc- 
tiouem mnnstrarcmiie : consliUicnl^a 
ad • imitationein Kcilicet veri regis 
Chriati domiiii dci iio^tii, itii, ut quod 
ipae po.s.siiJ^!t iicr naturiim. iate conse- 
quatur per gcatiani. De^iiqiie iioy liic 
perpetuuB Augustu.'i ad ttuita faatigia 
Be vclut*vmprulius inlulil, iioii tan^juam 
itnportunua fraud#aliqua, vid niactiina- 
tione itijiva, iiut ambitione ad i^uperi- 
alem inhiante npicem siapiravit. Aliait. 
,Neque enitii eibl toiiorcm prasumji- 
tiose asauigpB^t, ut imperalUtt ficrct, 
.Bed #amquRtn deaideratua, optatus. poa- 
tulatyg a njibii;, et a dco vucatus et liuii- 
'prifioatus ad^defeudeudam religiouem. 


et Uliriati ul.iii(Ui' Bcrvt>.s tueiidi.is,liumili- 
tor ac ()b(!dieutcr aecesi,it» o)«;ra( urus et 
robijraturus in iinjterio aummam ])ac‘cm 
cl ti.in juiliitalcni et iu a.'cclesia Dei 
jualiliim et exaltutioncm. Xisi cuiui 
iitt.-. t.al<‘m eiu.s coguoviaaemuB iiitCU- 
lioncm, tiumquam aniniuB mwter fieret 
tiini lu onqitu..^ ad ip'inc ]irov<'i:tiouom.” 

Deir^ledit; • ('ollci-tio Caiiotiuni,’ 
iv. 271, ‘ I’a Ystorica Anastasii lliblio- 
tliecarii Itoin.anic Eccleauc'’; “In 
MMiiori vero liioma) (Jregorius .aacra- 
tiaaiiim.,^ vir apofetolicus, (d. i’(ctri) ver¬ 
ticil a)H).u(o|orum coiiae.saor, verbo et 
actu conveauK, rcinovii llomam ct 
lialiitni iieciioii ct omnia tarn rcipub- 
licic (juain ccclcsiastica iurii in Hes- 
poriir, ab liolmlicnl la Leoiii.-i et imiierii 
lUil' ip-o constituLi. . . . Ijeoncni per 
e)ii«Li)lar-tamfuam imjiin agoiilcredar- 
piicuri, ct Jtomam cum tola Italia ab 
ihiurt inqierio ivceil^re facien.^." 

^ ‘ 1 )ecreta!^,' <!. (i. IM 'lim. III.): 
“Vgrujii ilii« priueipibu.s ju.-< et ]'otc.s- 
latem oligciidi rcgciii, In inqieratorem 
liromovcndum, rccoeno.-cimui, ut de- 
%enius. ad i|Uos do jure ac auti<{ua eon- 
Muctudine uo.'iWlur perliiiere; prawer- 
tiiii quuiii ad eos jus et jolcstas luijiis- 
modi ab aimstoliea sed^- perveuerit, qu.e 
llomiflium imperium in j^n sonam niag- 
nifiei (,'aroli a Gnecis translulit in 
Germanos." 




:eanomsts tnen lepresent v^ariy the tradition that the 
;::Pope had actually exercised a large authority over the appbihl^ 
•inent an(J deposition of emperors and kings: we need»niii: 
discuss how far this tradition was hi8torically^justifiable~% 

' part landoiihtodly it represented actual evunta; wo afe here^ 
only coneenied wifcli the fact that the tradition existed, and 
•rejjresents one^eieiiient in ilie eanouical theoiy of the relation 
of the Cliurcli and the raj)acy tottfie secular power. 

We liiid the seeoiid element in tlie canonical theory, in 
the develn](inejil uf the ilicovy of (he results of excoin- 
municatinn. With this is closely coniu'ctt'd the (|uestiOn of 
the authoiitv of the t'lunch in ahsohini:' a man from an 
illegitimate oath. It is*well to notice at the outset that 
Steplam (*f Tonniiii meiitrnis that liiere ai'e .some who main- 
tarn that properly speaking the !’o]H‘ does not absolve a 
man fi'om his oath, hut simply declares that he is absolved,^ 
the o.ath, th.at is, being of itself null and void. It is not 
clear Avhether Ste[)hen takes this \ ie\v himself, but it may 
fairly be said that the ]trinci]ile lies behiml the attitude of 
the t'hurch in the ^fiddle Ages to this ipiestion. The earlier 
canonists put the matter .siin])ly, that evil oaths should not 
be kept.—that it is better to commit ].ieriury than to keep 
a wicked oatli.-’ 

The ]>vinci])le is reasonable, and it was natural under the. 

• 

' Stej.!!™ >if 'StaiiMa l>o- Burctiiiiil, ‘IlDcrot..’ xii. 10: ’‘Non 

cteti,' c, XV. Q. 0 . ‘J; “ Auctor'a.’’: o-t conM-rviiii(turn siicramentuni quocl 

"Sunt ';ui (licuiil. iiiio.t ajio.sU,liens in,slum inennto jiroinitlitur, veluti si 

rieniincui polcr't aSsi.ilvci'O n juranioiili., fiui-'piain ailnUei'a’ iicrpotuam cujji ea' 

spil ostcinlit CM' absolniuiij, sicnil iicrmaiicndi (ideiii polliwatur. Tolora-’ 

'■■iceni-« lion iliniiLtit ]/occatum, seil bilius cuL mini non iinplcre sacramoij-' 

(liini.siuui osK'iiili!." ti'in. i|m:uii pcrinancroin stupritlagitio.”' 

' Itcgiiioof I’l'uia,‘Itc.Synod, ('a'lei',' M. ‘ I'n n,...,'xii. 2a : “Eteuftn dutn 

ii. ,"2&: “Si ali'juiil forte nos iiicantiu.' pi'icriirc coin|i('lliimir. creatorem ilW'*. 

jurassc coiillgcrii, ijiioil oliscnalnr* it'o'oll'cinliimis, acd nos tanCuiuinodb' 

pejorem vor^at in exiti^n, ilhnl (•■.•nsilio inaculainui;, cum vero noxia proHiijlsa 

salnlalori niutanduin novennin.-. ac I'omjriomu.s. ct Ilei jussa sUlierbe qoiic 

nmgis instaiitc ncoei'iilate pcrjur.niflnni tcinnimns. nt preximia iuipia CFudeli-.: 

iiobiR, 'juam pro vitando juramniito in tate npcj’aiuus, ot nos ipsos orudeliort' 

aiiuil cri(.icn*l.ua;'is esao divcrtcnd.uiii.” inoriis pladio t.rucidamfts,’** ‘ 

ThU J.s repeated by Iturehard in the Id. ‘ Decret;..’xix. 6. A. list of ptSUHt, 
‘Dcerctuin,’ xii. 18 . which should not be kept.® ■ ii'* ’' 



tKeitefeaiileval- coaeef)ti6iii 6f|' society' that it "sfiotildj 
toVe been helii that the Church should determine which oaths . 
'^6i|;e as a matter of fact proper to be kept. Tlfe ultimate' 
consequence uf this theory and its practical outcome in the 
attitude of the la-ter Midtlk' Ages to obligations deliberately 
undertalion we do not lu;ro discuss. The principle is clear 
that the Church was hold to lia\ e the power to declare when 
,an oath was null and voi(f. ^ 

This principle assumed :i great jxilitical signilicance when 
it was brought into c<'nnecti(ni with (lx* tlu'Oiy of the (louse- 
queuces of excommunication. The history of this is a large 
subject, wbicb Me cannot stop to consider at length. It is 
enough to notice that in tla* earliest of the canonists M’hum 
we are considering—that is. IlegMio of Piaim in the ninth 
century—the const!(jue*iices of <'.\*ommTmication aVe already 
very enqjh.'ilically drawn out, though M’itli referenci' directly 
to monastic institutions only. So one is to [iray, (o speak, or- 
to eat with an exeommunic.ale person : t]|l.)^e M'ho do .so incur 
the same senlence.’ llcgino and llurehard of NWaans cite 
formulas of excommunieation Mliieli again sei've to bring out 
very clearly the nature of the .sentence'and its elli'cts upon 
the actual as mcII as fill lire condition of the excommunicato 
person, and especi.iily tlu! [irincijile tliat he was in such a 
sense cut oil' from .all the oi-dinary rel.atious of life, tli.at no 
one could live M'ith him in those relalious without iucun'ing 
the same condemnation." We need not nndtipiy citations to 


Begiiio of PruiJi, ‘J'p CViUBis 
Synoclalilju.',' ii. S'.IO : “Si quis iiut.i*lii 
pr(f culpa sua fuerit ab oiatioiic sus- 
pensua, nullua cum («) (.nimli out lo- 
quencli htfce.at licenliasii aiiti'qumii rc- 
concilietur. Nam i|ui ointiowi vcl 
confabulationi ejus, aiiU’(|U.'im a I’riore 
recipiatRir, inoonsiilerata pictate i^x-iare 
prrosumserit, similiter (lamualus cttic- 
itur." • 897 : “ Gum excoimii#iiicato 
Deque orare, neque loqui, iioquo vcm:! 
cuiquam licet.” 399: '‘Gum exem- 
'tbUIM^ato lyilWs loquatur, qual- 

,eum comjjassioue vcl luiscratioiic 
itlque ad oontradictionc^i vcl 


.■oipfi'lii.im I’oiifoi-tarc pne,'Um.it." 

- licgiim iifl’i'um, ' I'c (■iul^i< Synod- 
idilm.-..’ ii. 413 : ‘,^111 qiii illi ipia,-.! 
t'livi.'.tiiiim commuiiicaTcrit iuit cum 
oo mimducavcrit*aut lid'ci it. .out cum 
o.sc.«latu.'. fuerit, vcl cum co colloquimii 
fjimiliare liabuerit, ui.si forte ad saris- 
Juctionom ct picuiteiiti.im cum provo- 
luire studiicrit, iiut ill dour. .'U.a cum 
rcciqiorit, luifctd dubio dmilitor t-it 
excommuiiicalus.” tl.'l: “I’ricdictum 
jM’sdmum virum a 4iminibus suiictic 
matris ccclcsi.'i' cxcbi^imqji. ot ab 
oumc Nocictale ct l■oJMmlmit'ue Ghriat- 
iane separamus, separatuiuqu% esse 

m w 
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bring out the fact that this was the theory of the medisevtil 
Church. ^ 

We liave in our first volume pointed out that, in spi^ of 
certain ambiguous phrases, there can bo no doubt that the 
Chureli ch'arly maintained tliat the king dr emperor was in 
his own prison subject to tlie ecclesiastical jurisdiction of the 
Church lik(> ai.w other 2 )ersou, and jlicrerorc, in extreme cases, 
to cxeonmiimlealion.' T\o in Ins ‘ Panormia’ cites part of 
a leti.er in which (tregory VII. vindicates the right of the 
Chui'ch to I'xcommunicatc evim the su])remc temporal ruler, 
and cites various real or traditional examjdes of this: there 
can be no doubt tlifit (h-egory's conclusion was historically 
justified." There was here nothing new or I'ei'olutionary. 

The emneror or king was then, in^ the tla'ory of Church 
law, liable to excoininunication I'oi- just cause. lik(' any other 
person, and like eveiy other excominuniciite per.sou was to 
be avoided and shuniKsl. ]!ut this fact would easily bring 
with it consei|Uences of a still larger kind : tlie excoininuni- 
catioii of a king oi- emperor would m.ake any relations hetween 
himself and his otlicjals, ;ind even his peojde in general, almost 
inyxissible. It was only natural tliat in the end men would 
ask whether the oath of allegiance to such a ruler could 
really he landing. 

It is frean the staiidyHiint of this theory that we have to 
examine the claim of tin* Church and Pojie to absolve a man 
from the obligaiiop of an oath takiai to the king or emyicror. 
tlrego)-y \'ll. ah.sol\-ed tlie suhj(‘(‘ls of Henry IV. from their 


in ii'ki'imui ili.'i-oiuiimirt. iil cni, ('I, in 
imcsonn sii'ciili) cuon ful.iirn. Kullus 
ci (.'iirisiiiiniis avc ilioit aut cinn 
(psi'iilari |ir,i.’siiiiiat. . . . Xeiun e.i 
iuiii'atur in con.'airtici, noi|iic in aliauo 
nci'ntin, ot ai pjiii.' ei se sipciavoril, (it 
(•nnnimnicavcrlt cjiis (■|«>riUis inuliL'iii. ^ 
niiverit lic siinili juti u.-iSt'iin anatliciiialc, 
liis excciai.-. i|ui nti li:inc <;an»aiii ei 
juncunUir nt enni reveeeut ab en-uce et 
)ivi)V(a’ent ad sansfaeliiineiii.” C’J'. Id., 
411. JUT; a..d I'.uicliard el WoniiF, 
' lleer’it.,' xi. 3. 4. 6. 

1 Vol. i. p. 278 ff. - 


“ Iv'i, ‘raimnnia,’ v. 100: “Nenne 
eiciit aii' lieatus tii'egorius, rccord- 
aiiiia: ineiiuiiiie .fuliu.a paii^ tulu con¬ 
tra'DiWidnrnni, t.uiii contra Augustan) 
daii.nalionis pronmlgavit KcutJhtiam. 
.Sic i|u()i|iie CaribertuK I’nriBiorum rex 
cum" Tlieobergani Iigitiiuam uxoreni 
suam rclii|uissct, ct duaa^ sororei 
JIctrcTtiidcii) et Marcoveuam in uxoree 
diixis-sei, a hoato Oermano Parisioruin 
ciiiscdpa, exodiumuniealue csb, et oum 
reopipiecrc. nollc.t, no^ Snulto ,poBl 
divino judicio defunctus ^jt." 
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oafth of allegiance to him, and Ivo in* the ‘Panormia’ quotes 
from the decrees of Gregory’s council held in Roine*A.D. 1078, 
the ‘words in ^which the general principle is laid down.’^ 
Again,^Ivo in the ‘Panormia’ cites a phrase of Pope Urban 
II., in which the principle is still more generally stated that 
•baths of fidelity made to om; who was afterwards excom- 
municated are of no obligation.- These p!is.sffges arc again 
' Sted by Gratian in tlic ‘ De^retnm.'“ Gi-atinn Iiiin.sclf draws 
out the. conclusion from titese j)rinc,iples in general tf.rins 
when he says tliat the P(q)c absolves men from their oath 
of fidelity when he deposes the rulers.* 

It is impoi’tant to notice the comiiK :it of Rutinu.s. He 
urges that it is necessary to (jbserve that an oath may bo 
of two kinds: it may l-ve made to tin; ruler as a man, oi’ it 
m£^’ be made to him as liolding .a cert.ain otlice. In the 
first case, the oath is always binding on liim wlio has taken 
it, unless the ruler is (■xeomnimiieated, in which case he must 
not keep his oath of lidelity. In the secoial ease, if the ruler 
is legally and canonically deprived of hi.s oilice, then the 
oath is of no fm-ther (obligation.’ ■. 


' Ivi>, ■ I’uiKirmi.i,' V. 110 ; " I’ru dt.-- 
ces^'^ruiii iiiifeiroj'utu ^(‘■ [Ucia l‘.<. 

(;(W (lui oxc.'cinniuttifuli^ fUktltiUc .(UL 
BUcriuiKiiitii c.nii.Wrieti ...mit. 
auctcjritato a juraincntii ali.^cilviiiiu.s, 
quou.sijuc' il'.-'i ail .^uti.a'ictiimi-in vciii- 
ant, cl 11 ^ eis liilelil-ilciii iii.iscrvciil, 
proliibcmus.” 

Ivfi, ‘ I’anormia,'V. Ill: ■‘.luiaUw 
milites nuKoiii niiliti. iic i|).ii i|Uaii(l» 
escoUmmiiicatas e.M,, Hcrviaiit ))i(iliili- 
ere. QuoU Bi .saoramcnla nncteiKUTiia, 
mouoaatur •portore Deo iiinf.'i.5 ucrviit; 
(juam Jiomuiibus : li(l<‘li|atom c«iiii 
qiiam Christiaiio priiicipi juraxcriut, 
Deo ejusqiue Baiictis artvei AMiii, cl j-uiu 
prawepta calcauti,* iiulla coUibeiilur 
auotoritakc porsolvere.” ^ 

® Gratian, ‘Decrcluui,’ C. xv. (}. 6, 
0. 4 and .I. 

Gratian,^'Ttpcrclum,’ C. xM Q. 6, 
Parts: “Gratianus. A I'ldelitaliscliam 
; juramento Bumanus Poulifex nounullos 
' absolvit, cum yliquos a buib diguilalittus 


dcpimlt.’’ 

llulinus, ‘Suiiiiiia Docrct..’ <xv. 
(g 6. i), ■''Alins iicui Itiiiuumo': HIi: 
MMciiiluiii csi I|niid jiivaiiiciit.i li'lclilalU 
fiuiil aliiiua-Klii iiitiiiln por'unarmu, ali- 
ijiiaiiilu (IiiiiUaxal iiitiblu digiiilalum. 
. . , Si i|uis itaipiu itl^uilu persouo 
jid'avci'il ali'.'ut tidcIieiLcin, .semper jur- 
aiiK'iili.i cjbligalus ei Icnebitur, nisi 
Huus dcuiitius (fl) fcclc.sia I'lierit auatlic- 
matizaiu.s: inlercaevyn.scil. duiii in c.\- 
eouiiimnicatioiie dumimis I’uerit, lideli.s 
cliam non debet * ci vile ci. ut infra 
I, TI« (c. 1 and 5). .Si aulem iii- 
tuiUi (ligiiilalis ipiis alien Inlclitalcm 
juyivciit, postnuam dununn.s digui- 
Tatcm illam canenice pcnlxilcrit vcl 
legitime, jnratfRum ei deiiiceiis obli- 
galus ncijuai|ii:vm cril. ul nntsitur 
ox pnesenti cai>itulo. »li?ti cnim regi 
Jt'raucoi'um juraverant F^ancl, inluitu 
regie iibteslatis; poslipiam ergo rex 
legitime rcgirani fHirdidit, jurailienti 
viucuftmi absofutum fuit.” 
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It is clearly, thon, a principle of the cauon law of those 
centuries lhat a ruler can be exconimunicatod, and that,this 
carries with it the c*onse(juence that his sul)j«cts can be, or- 
rather ai-e, i/w /brie, released from their path of allegiance 
to liim. 

< 

We turn to the third aspect of tlu' canonical theory, thfe, 
conc(;ption tliat Peter, and therefore his successors, had re- 
ceivt.d from t'hrist autlK.irity over the temiioral as well as 
the sjjiritual kingdom. 

Tliis appears lir.st in the Canon law in Gratian’s ‘Dccretum.’ 
In the twi-nty-second 1 )istinctioji he collects tins passages 
which show that the Roman Church had authority superior 
to that of ai! otlua- Churches. He hi'gins hy citing a pait of 
Mdi.at he, considers to be a letter of Pope Nicholas IL to fim 
Jlilain.'se (this is really letter of Peter Hamian to llilde- 
braml, preservi^d in the Acts of tla.' Cnu\ention of Milan of 
A.it. Ht.-jh-liO). In lliis letter it is laid down that it was the 
Roman Cluircli whieli iiad created patriarciial ■ and metro¬ 
politan dignities and the .secs of bisliops, and which had 
fletormiiied the i-auk of all the (dmrehes, while! the Roman 
Church was founded by C’hrist Himself, who committed to 
Peter the laws both of the earthly and heavenly e.miBi'c.* 
It does ij(.it appear how Gr;itiau undei'stooil those last words, 
or wlnit imp(utance ho attaclu'd to them, for ho makes no 
comment u]»on tl'u' jwssage: it must he noticed that the 
woi-ds occur incidentally in a,passage which otherwise is.' 
coueeiiK.-d AA'ith the relation of the Roman Churcii to other 
churclx's. 

Tin's passage is eommented on |)y RuHnus and by Stephen 
<if Tmiriiai. Rulinus deals with it in a somewhat elaborate, 
fashioii. He iuteipi'ets th•• nbras^ fryvcui Hiiiinl ct^’celestis 
'iTipurii as iueaiiing that he has authority both qrer the^' 

^ tjralian, ' naci’etum,’ r>. xxii. 1 : fuiiclavit cl- RuiM^r jiotr&ai fidei £Q 02 t' 
sivo |i.ati'iiircliii' in ciiiusubcl na.nentis crexit, nui beato etems 9 ' 
a]>i( Ciii, Avo .iirti'oiiolcai ) >riii]ijum, aut viUc tlavigeio teireni ferofiil et 
e)ii'<Hiilifituuiii('atlicilnis,\eleLrli;(<iaruni im])uiii jura coinmisit." v." ■ 

cujnslinct ordiiiii ilii-aibatom in^Utuit t'f. .Mausi, ‘Coiiuilia,’ vlitL 19, p,-886;^ 
Ilomana ecclcsia. Illaiu voru solu.? ipse 
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•/Clergy and over secular persons and'things: the vicai' of 
iPeter thus lias the jura of the earthly kingdom. But, he 
:says, we mustodistinguish between-tlie jws uudoriiaim and 
■the jm mnviini§ir<iiionis : the jtix anckirihifiti is that 
which a bislxjp cxcr-cises over all ecclesiastical matters; the 
*jus amrninifilriilioui't is that which the “ i/nnunnitN” (ad- 
ipini'strator of the temporali,ties of the dioces(‘) exercises—ho 
has the authority to administer atfairs, but 011I3’ issues com¬ 
mands to others by the autliorily of the bishop. The Pope 
has " ijKoad tiiirlnriid.h m, . . . irirnii inijm’ii," \'or it is 
he who by eonsecrjitii.'u euiitirms the emperor in his e.-irthly 
kingdom, and admonishes the ('inixn-or and otluT st'cular 
persons if they misuse tlieir seeula.-oflice, and absolves them 
when they re]leiil. Tlie prince has t',ie aul hority after the Pope 
(phtti of rule over secular jiersons, ami prefer Iji.mm 

has the duty of iidministratum: for the Pojie should not deiil 
with secular matters, nor the jirinee with ecclesiastical 
matters, in accordance with the canon “cum iid verum ventum 
est” (Oelasius's statement of tlie division of the two powers 
cited ill Dist. xevi. c. (i). Itutinus adds'thaL others under¬ 
stood the canon to refer to the fact that Christ gave Peter 
authority that wh:it he should bind or loirse on ('urth should 
be bound or l(.iosi‘d in hea\ en.' 

' itutimis, ‘iSuimiia Poitci..’ P. tiamli, Mxhmi'loritiiltMMirl inii>rraiifli: 
xxii. P. 1, “ ‘ cl!ivij>piv, i.p. TrU'e. (f-rr. uiiioiukl alii-i uoii Nua sect 

s. et cel. tuii>pr. jura omiiji.’: ('p.li-'te oii'pe'-'l'i aueteritalo riiUipit, Siiiiauus 
imperiuiu eclcsliuni uiilitum, i.e. clcri- iltu|\ic jialnaiiha '.iuikkI aueUiruatom 
Curuia unirersitatem puid liis, (|Up aiT jus haUpt tprroui iiiipprii : pu ficil. 
•■■■‘609 ]{)evtineut, tlk-it ; tpnciiuiu vero uieile i|uia )ii^iijiuiii .-■tiii auetoriiatp iiu- 
r^nuni vet iuijicrium, bcpularps reraloreiii in tprrciiiO'pg,iui cimsecrauvlo 
hotuiuea, 6tcular0K(|Uo I'es apjiellal : piuilirniat et, ]i,wl taui iii'-taji (juaiu 
per hog eryo videtur suui.'ius i'plii|i.<w uci'ulares ibiis 9ppularilju.s 

pontifex, qiii benli I’etri est viparius, idiuleiites sula sua aupteritatp peue 

• habet jura torreui regui. Sed a';iiii- adjifii ot i)isoj! eiwdent post ppiiitcntes 
fadvorteuclum cat, t^od jus aliud est “alisolvil. Ips^ vein priiiccpa poet 

• .auctoritaMs, aliud niiiiiiinislrat.iu)iia. ipstini atiPtoritaleiii h.-ilici. soculares 
Et (Juiclem jus auctoritatis quemadiiii)- rpgetuli et prpter i|isuui ottiriuui aiii- 
Idtmr in episcopo, ad cujus jus omues niiiiislraiidi; etpiiini tits- ajioatolieum 
res MoleBtast^e .ipeetaio vidciittlf', ijuia sepularia iiec priucij)P.m eeppo’-siaslica 
lejus liUotoritate omnia dispKiimtitur ; prorurafe oporlct, ut itifrad. xevi.'pum 

Jjua autem flkmninietrationis sieut^iu ad verum vputuiii est’{c. 6). Alii sic 
j^lpi^Oj.iste anim habet jus amminis- cxaudmnt: ‘terreni situul et cclcstis 
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It would seem thsi, Rufinus is anxious to preserve tiie y’ 
principle that the Pope has the supi cme authority over secular : 
matters, hut also to su<f(;est that this authority is limited to 
confiraiing the (Section of the emperor, iincf to correcting 
the ciiipcaor and other secular rulers if they luisusS their • 
authority, lie is anxious to bring the phrase into agree¬ 
ment with the principle whieli^had been laid down by 
(lelasius, and which was still rc.gifrded as authoritative. ThSr 
fact tliat he cites another intei-jm.'tation. even though it is 
not \is own, seems to show that Jie felt tlie phra.se to be a 
diflicult one. 

St('2)hen of Tour)j:ii also suggests two inleipivtations^—^the 
fu'.st, that the Pope has authority boi]i o^ er laymen who 
govern worldly allaii's and oviu’ tlip clergy who liavc tlie 
cliarm? < f heavisdv matters, foi- the* suece.s.sois of Peter eon- 
scci'.ite ])riests and crown the emperor; the second, that the 
Pope has .stich authority that what he binds and looses upon 
earth is bound and loosed in lieaveii.* 

'J’he ‘Olossa Ordinaria,’ commenting on tlie pa.ssagc, sat's 
that the Pope has hoth swords, the spiritual and the temporal.® 

What eoncliision tin'll are we to draw t It is impo.ssible to 
say certainly in what sen.se Peter Damian used tlio phra.se, or 
ill wliat .sense (h’atiaii under.stood it. liuliiius clearly thouglit 
that it meant that mi soiik: sense the Pojie, as the successor of 
Peter, had authority o\ er .secular aliairs as well as over secular 
jiersoiis; but beiiig aware of the. mnphatic terms* of the 
Clelasian .statement, he wi.shes to reduce the practical meaning ■' 
of the ]:>hrase as filV as possille, and In; therefore suggest-s tliat 
i',. is he.st uud.rstood as exjihuiiing the, authority by wliich'the 
Po))es eonsecrai'e and conlirm the emperors, and theif right of 
interfering if the.se misu*,e I heir p >wi r. .^Stephen i.s probably . 


iiwju’rii jur;i i.c. oi dctlit.. ut 

fiuopuni'jue lii'tiroi vel :solverct -*uim i. 

tciTuiik. csseiit li^atu i)i cnilu. ’ 

^ of T'Hiniai, ‘SDiuuia 

Pcpiet./ 1). xxp’. 11 “ ‘Tftrrcui Miiiul v.t 
eelerfUs.’ i.e. laicopuin, qui lon ftia tliis* 
pODUiiC et *clerieormn, <jui c#lccitil'us 
iiitei (luDL. Nam l^etri suocCrisoreK et 
coii»ecrare sticcrOt'tew Ifcbeut el^'.aron- 


uie ithpertLlores. Vcl ita: 
oL r.,’ i.e. ei ut. quiwumciue ligaret 
vel isolveicl «ui)ftr terrain, ligata vel 
boluia rsrtcut ill omlia.” 

- (Jlcw.sa OnHiiaria’ to Oratian,. 
‘ Tver”*.,,' I). ssii. 1. I owo the refer¬ 
ence t-i lune 12 iu ftaitlaud^e+»rane- 
liiiit.u of a i>art of C^erke—‘Da&. 
DeaUuhe Genosaen&ciiaffcsrecht** • 
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cobdensing the statement of Rufinus, j^d very probably would 
have assented to his interpretation, though of this .we cannot 
be eeitain. Both Rufimis and Stephen arc aware that the 
phrase may be1;akeu in anotlior and a more general sense, and 
intimale that other writci’s had taken it so. Tlie ‘Gloss’ 
• interprets it as referring to tin; power of the two swords. 
We •have found no reference to the phrase, in the other 
Canonists with whom wo deal or in tlie, DcciHitals. 

We. turn to the fourih point we have nieutioned, and we 
must now consider the place of the Donat ion of Conskintine 
in th(> Canon law. In our first volume ye pointed out that, 
whatever ambigiiitie5> there may be a.s t(j the, original jrarpose 
of the Donation, one thjng is very clear, and that that no 
writer in (In; ninth century suggests that it means that the 
Pope lias temjMjral autlmrity o\e)‘ tJie Knipire in the West.* 
We cannot here di.scnss the liistory of the Donation in 
medheval literature in general; we .shall recur to this in a 
later volume.. But we must coji.sidei' its place in the canonical 
literature. Ktgino of 1 ‘mm does not cit^t* it. In Burchard 
tlici'c is a pa.s.sage which contains the .stateuKmt that Con¬ 
stantine left Bonic, which had been the seat (^f the ini2)erial 
authority, and granted it. to St Peter and his sucfs's.soi’s.® 
The jjassage belongs to the litei-ature ..connected with the 
Donation, but docs not contain tlie important jilira.ses. Ivo 
of Chartres cites the .same jaussage in tlie ‘ pecrc.tum,’“ but he 
also cites the Donation itself, including the words in which 
Constantine is said to have' k-ansfei-reil to Pope Syh ester not 
only Romo, but all the pi-ox inees of Italy and *iie West,'* and 
both passages recur in the ‘ Panormia ’" and hi the collection 
of Ciydiual Densde^it.''' WIs the.se *«inoni.sts make no com- 
.merit on the pas.sage.s which they cite, it is impo.ssible to say 

’ See vol. i. pi). 287-90. - Koinaiii priiieijjps pra’.sulelwiit. relin- 

^ Burefiard of Worms, ‘Dert-et.,’ iiueret, et B. I’etro sui'siie suc'(;c..<!iori- 
iii. 6: “ Deniipie , idem imofnlus Ims profutunuii conecdorei,.'’ 
princeps (Constantine) donaria im- " ix y, • flocretum,’iii* 7. 
men?j, et fatmeJm templi iirimie aedis ivo^'Jlccrotum,'v. < 

beati Petri uriucipis apostoloniiu iusti- lyo, ‘ Punorniia,’ ii. ;i luid iv. 1, 

tuiti 'adeo i» sedem imperialem j(ua “ D^usdedity Coll. Can.,’iv. 1.' 

vop. 14 * 0 
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>iii they understood it. When we’edme to GratihpJ 

It is^^certainly interesting to find that he omits it altogether 
from his collection. It stands, indeed, in all the editions of 
Gratian, but it is contained in two Palem—ftiat is, two of 
those canons which were*, insert(‘d bj^ a filter hand.** It is, 
indeed, inipossilde to say 2H-ecis(>Iy what importance we are 
to attach to ^.his omission, Imt i^ is certainly remarkable, 
for the Don.ation is contained nof only, us we have just seei^ 
in Ivo and Deusdedit, but also in the collections known as 
‘ Anselmns,' iv. ‘ 62 , and ‘Cfesareoangustana,’ ii. 72 , and all of 
these collections wine used by flratiiin. Of the two Pale® 
W'hicli have been inj.ert(id in Gratian, the liiist sums up the 
general imi'iKiii of the Donation, saying that the Enijieror 
Constantine granled the crown and all the royal dignitj'in 
the city of Home, in Italy, and in tie.' Wi'stern iiarts, to the 
Pope,' whik' the seeoial gives a large pail of tlie text of 
the Donation it.self, including the most significant jjhiases.- 
Gr.atian's first eonimentatoi’, Paueapalea, who has been 
thougbt. to be tlie author of the ‘Palea*,’ is the first canonist 
who.se treatment of tin* Donati(»n is explicit. Commenting 
on the twenty-second 1 tistinetion, h(‘ (^xj)lains that Hysanlium 
is called A'ew Home heeause Cionstantine transferi'ed thither 
the Homan liiip('i‘iitiii. for Const"iitine, on tlie fouilh day 
after his h.aptism, give to the Poutilf of the Homan Chureh 
a jirii'iJiyiiLhi, hy which he handed over to him the crowii 
and all the myal ^dignity and the “j)alaee” of the liaterau, 
and all Ids glory; and luilher, he handed ovei' his kingdom, 
declaring that he had thought it meet to transfer the seat ,of 
government (vnijtfnii.yu) to the East, and to build in the pro¬ 
vince of H^’zai.tium a city called by his own name,vin which 
to jilace his niiiH-rruni, imxsmnQl. as it w.as not ju,sii, that 
where God had iilaeed the jiriiici/HiiiyN of the priests and*the 

* Gi^tiim, ‘Deoreti u,’ ]1. xni. <■, a eatliolicis legl comaieia- 

13 (Palea): " Ceesiautiuns iniperater oral, <:t ])ro ant,i(|uo usu uiultas 
cttrouaiii et oiimcni re{;i.eii iligiiitateiu iiniteri iliclt cceVsias), ita legitur.” 
iu urltc Tloijtaiia, ct in Italia, et in - C!’’(,p.ian, *Jtccrctuin,’ D. spvi. C.’ 
jiarliiais' (K-diksUalilius Aynstnlico 14 (Paina): cf. Friecfi^i'^'B aot^, for, 
couc'wit. Is'ani in }:(.sUi5 1!.,Silvester reforences In ‘Ai).iclmu^’, ftn4. 

(que Ji. Papa GeUsius i; conciliv LXX. arfcoaugusl.auu,' ‘ ' ■ 



eBTAf.'x.] ‘ THE DELATION OP CHIJEOH ANE STATE. 211 

i 

....jChristian religion, there the earthly emperor should hold his 
. seat and power.^ Paucapalea’s own intcqjretatifm o^ this 
‘is Chnipletoly .set out later in hi,s work. In commenting on 
rthe nmety - seventh Di.stiiiction, he says that while it h-is , 
, ‘above Ix^on showi! that the emperor is not to usurp the riglits 
•of the pontiir, nor the j)ontifi' tlio.s<- of llu; kuig, yet, when the 
emperoi' has transfe.rr(M| t^ll his ])o\vcr to the supreme pontiff 
fie has renounced his riglit^ and dignities, Constantino did 
this when, on tin' fourth day after liis haptisrn, lie lianded 
over to the I’ojie Ids erov»n and all his royal dignity in the 
We.st. iJesides lids, he made many gifts, including the palace 
of the Laleran, and granteil (o the I’oj'*.' the right to make 
consuls and patrieians of the Honian clergy. Finally, he 
surrendered his whole .kingdom and power whew lie ,said 
that he had thought, it meet to transfer his ini/io'lam to the 
East, inasiinuh as it was not Just that the I'lnperor should 
have Ids seat ;ind ])ower where (.imt had estahlislied the 
prciu-i.jialan of tile jiriests and tlie t’liristian religion.^ Here 
W'e Inn’e a distinct exjiosition of the meaning which J’auca- 
palea atiaehed to the Donation. This is ^'specially emphatic, 
because I’aueapniea refers e.Njire.ssly to the Delasian prinei])lc 
of the division i.if the two anthoritie.s, and, as expre.ssly, argues 

■9 

' Pimcupilea, ‘.Sumnm Jie.Tet.,' P. rimuf. soiloa+.cl |i.)tcsUtt'iii Iitibcat.” 
xxii. 3: “ Nbivu Iti.ma i«lc<i ilifinir, - 'Suiiima liecicl.,’ 1). 

quia novitur iliac a ('"i)..laiiliM<i trauK- xcvii, : " .s„|K^.vius i.slcnauin ot, .iiukI 

latum e.st Koiiiaimm iui|K i'iiiiu. Con- lu-..' iin|.cral'*’ .jui'a j..>iitilic-is, uoc 

Btanlinutl enim iinjicrah.i' K'lmaiiovuiii |i.mtili!X jura ruealia UMi)’|iare dcljot, 
quarto die eui baptiaiimli^ j.rivilegiurq \'eruii)tanioii giilii iiiiiioratur oiriucm 
Bouwna.' ecclcsia; Juuilibui contulit, in NUaiii )H.lc.ilateiii huiiiiiio [loutilici cou- 
quo uorouaui et omnciii rogiam iligui- lulil, juri ac lUgnitaft sua; rciiuutiasao 
tatem ipsui^HUO ]ialatiuiu Lateraiioii.se viili tiir. ConstaiiHiuis (■iiiiii iiii|.orator 
omnemiluo suatii gloriani tril.uit. ,^In- .luarto .lie aui l.apl.i.siii.ili.s cmoiiam et 
SUpenquoquercguum oi (li'mi.sil (liccus : ouiiiciii regiam digiiilatem in partiliua 
Congruiup esBc jicr.-^iiexiimi.s nobtrum (ieci(li‘iilalibu.< ape^toUco ejusque auc- 
imperium ct regni.t|HitCKtiaeui ji'.leut- 4 . caSoiiluis contulit. In.'suiier donaria 
alibtts tjansforri regionibiw^ td. iii inulla, ip.suni ii'«.qne palatinm LaUraii- 

Bizantiio provinoiie optii^jKSloco uoiuiiii eu-se tradidil, et ul do clcrieis. Uoniatuo 

nostro oivitatem aidWeari, el nostrum cccle.siie eoitsulca ac jiipricios faceret, 
ilUo coustitui iiqjieiium, quuuipsn, ubi coneesait. Tandem uiiivcrrum reguum 
principatus saoerdotum et elirisiiauiu ac iiropijant )ioie.statem rJ^iqu/V dioeus, 
l^gidnis cagljt a deo est eoustitutuin, ‘Cungruum esse )iersj.)exmius,”’^ etc. 
}ustqm „nbn ost, ut ibi imjierator ilsr- (a.s in.tUc laatsuote). 
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that the Donation, prtfsumably because it was a voluhtey' 
surrendertbj’^ Constantine of his authority in the West, is not 
inconsistent with this. Paucapalea understands the Donflftion 
, as convcj'iug to the Popes all the im2)erial authority, not only 
in Italy, but in the whole of the 'V^'est. 

The jio.sition (»f Paucajialea is clear, but it does not appear* 
that any of the canonists with whom we are dealing follcrwcd 
liim. Rntinus, commenting on tllb twent3^-.second Distinctioi?, 
shows that la* is atspiainted with souu' jjart at least of the 
iJonation, for he exjdains the title of New lloine as having 
been a})]died to ('onstantinojde, OMnng to tlie fact that 
Constantiin- transfe»'r('d to it the Itoman inijirrlum, and 
he (juotes the words of tlie Don.ation, (.^^0 . . . 

halxiat polestalem." * but lie inalois no comment on this, or 
on the “ P.-defc, ” in Distinction xevi.—if indcs'd he found thfin 
there. 8te])hen of Tourn.ii makes no reference at all to the 
Donation or the Paleas. Daiiiiisus Avas ac<|uainted Avitli the 
Donation, hut expressly i-ejnidiates the notion that it could 
ha\'e the effect of jjerniam'ntlj' transfening the imperial 
authority in the West to the hopes. Some 2)eo2)le, hi^ saj^s, 
maintain that the en)])eror holds the sword from the Pojje, 
becau.se Con.stantine left the iinpirima to the Iloman Church, 
but it is more true to .say that In' holds it from Cod, as St 
Augustine says (irfvrring to Dht. viii. 1), and it docs not 
ajtpear (dther that the Pojie reeei\'i‘d tlu' 'nnpt'num or that 
Con.stantim.'. could rha\e bound his .successors.- There is no 
I'eferenci- to the Donation cither in the Comjiilations or in the 
Decretals, so far as'wa; have seent 

Paucapalea''is tlierefore the only canonist of those with 
whom we are flea,ling of Avhom Ave i^'in sav' that ttiey both 
kncAA" the Donation and inf.erjirified ik as conveying the 

' RufmuK,‘Suiiiiiia TVcrol..,'D. xlair rfli(j\«rit, RoniaiKorsoulesifO, ut in ilia, 

3. ‘ ‘(.^lni,Uli.‘hlus.’ Verinus tjmen est 

(,'f. ]). 211, note 1. (|ao(.tu l)c(i'!i..’K'al, ijuematlmodmndicit , 

- Daniiisus, ‘ Burelianlica,’ 11. 127, Augu.Jtinns, suiV.'-'iriii. dist. quo jure., 

“ (Juod iniiierator nou habet jun'sdic- Non wi-n .apjmrol imperium ■; 

tii'iiciii a I’ifjiii . . . Suluticj. . Iiicunt .aecejiisae, iioque Conetantinus potuit 1 
iioniiiiili, Jniperatoreni hatiere gladium succnwiori suo prx'judicarn ” 
a I’apa, quia ConalaiittiuH Iiiirjiiuui ” 
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;■ inlj)erial authority in the West to tl» Pope. As we have 
: seen., it was known and included in tlie collecticms of the 
candnists before Gratian, but wo have no knowledge as to the 
sense hi which it was understood by them. Wliy Gratian 
should have oiuitled it from the ‘Deeretuin ’ we cannot say. 
Rnfinus and Stephen may not ha\'e found it in their copies 
of tlie ‘Deeretuin,’ for we,cannot be sure AvhcWier tlie. Palesu 
were included in them, rtaniasus knew the Donation but 
I'epudiated its aulliority. We cannot say v'hy there should 
be IK) refeimiee to it in the Deei-etals. 

It.is possible that thei'e Avas .some doubt in the minds of 
the canonists as to tlie e’enuimmess olVthe Donation. We 
shall return to this (•uestii.in Avhen ye deal Avith the Donation 
in connection Avith tlie ireneral literature of ilie.se times. Its 
geimuieness had been doubted as early .as the beefinnin.f>' of 
the eleAeiith century, as avc kiiOAV from a constitution of the 
Emperor Oiho lib, if Ave may assiniit' the autheutieity of 
the document, Avhieh is generally adiiiitled.' 

At any rate, Aviuuevev may be the reason, AVe cannot .say 
that the canon law and the canonists, Avitli the exception 
of Paucajialea', till after the tinii' of the Decretals of 
Gre;fory IX., used the Donation for the purpose of estab- 
lisliing' the superiority oi» .supremacy of the Pope over the 
.secular authority. • 

We have then nndev these four heads examined the qni'stion 
how far the canon laav (daimed supremacy for the spiritual over 
th^ temporal power: first, tile tradition of*ca.ses in which the 
Popes had actually apjiointed or de])osed kiiij^; second, the 
developifteut of the theory of oxcommuuicatjbn to the point 
thajj. it implied that«tho Church had’the .authority of deposing 
kings^nd emperors; third, that isolated phrase in Gratian, 
which might tftean that i-'eterTeceiA ed from our Lonl Himself 
.power'both spiritU!'.yand» teuqKiral; and fourth, the iubirpre- 
tation of the .Bfiliation of Con.staiitine. It i.s clety that Avhilo 
the^canoiiisiSs claim foi*?he Pope authority to exery'se^di.seip- 
line ove^ij all temporal ruiens, to the extent even of deposing 
' M. G. H, Legum, Sect. IVt, vyi. i. ^i. 26. 
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vttjLem, they are not cltar or unanimoas with regard to iSxc 
theory thet the Pope as the successor of Peter holds a suprehie 
authority over botJi powers. 

It is now possible to examine those phrases of the^ Popes' 
whicli wore considered by Gregory IX.'and his advisers ' 
worthy of a place in tlie authoritative collection of the^ 
Decretals. It is indeed of JT-a.l importance to consider' 
these statements, which were formally adjudged to bo de¬ 
serving of a place in the system of the canon law, apart 
.from the phrases which vaiious Popes may have used at' 
other times. It is extremely important to distinguish betw’een 
phrases i-ecognised ss I'epresenting the e;ir('fuMy considci’e-d 
judgment of tln^ authorities of the ('liiirc;!., from phrases which 
may have been used in tlic he.-it of -.‘oiitivn ej-sy, mIucIi may 
have re])i-esente(l the actu:il feeling of the moment but wtwe 
not finally considered adet|uately representative of the judg¬ 
ment of the Church. 

Th(! statements which we have now to examine are with 
one ex(;e])tion contained in Decretal letlei’s of Pope Innocent 
III.; and we will (! ) well to remembei' that there were few 
of the great Popes of the IMiddle Ages who set the ecclesiasti¬ 
cal j)ow(‘i- higher, and who actually cxerciscsl a greater influ- 
euc(( in Enro])e. 

e begin by examining a lettc]' M'hich be addressed to the 
Emperor Alexius of ('onstantinojjle, on the relations and the 
relali\e dignity o*' the temporal and s])iritual authorities.’ 
Alexius had apparently com])lained that Innoccait had written 
of him in .severe terms, and apparently had a2)])ealed to^ St 
Peter’s phr.as(, “lie .sul)iect to every ordinance of man for the 
Lords sake ’ti T’et. ii. lb), as indicating that the euffpire was 
superior in authority aiat dignity 1.0 the, prie.sthood, and ^hat 
the emperor had criminal jurisdiction over prie.sts as p^ell fiis. 
o\ er the laity. Innocent (uu■■i-getica''v r(>pudiif,tes these COn-. 
tcntions, and speeiidly urges that''tluvaijh the omphror iS' 
supreuK* in temporal matters, this oidy adeefe those who hdit|, 
temporalities Irom him: the Pope i.s superior spiritual 
tliinj^s, which are superior to the temporal even aig^ the'So'lj^ 
is to the body. As to the claim tu criminal jurisdit^iijibd'^^ 
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as well as the laity, this ii^not jiist, for this juris- 
(dietion is limited to those who use the sword. , 

He cites various passages of Scripture to show that the 
priest is superior to the king, and finally compares tho^ 
authority of the*Church to the sun and that of the king 
to the moon. God has set in the firiuaincnt of the lieaven, 
that is, in the, universal church, two great lights, that is, two 
great dignities, tlio pontificftl and the I'oyal authorities. But 
as the sun which })i-esi(l(;s over the day is grcatei’ tlian the 
moon which presides over tlie night, so is the Pontiff greater 
than the king.’ 


^ Decretal?, i. SO. 0 (Tiiy. TTI.), § 1 : 
“Mii’ata oat autorn iini'crialis rtuMinv 
ita^, Biciit j/cr fa.Mlpiji litcras 

cl^UiKisii. 'luotl to nisi {.tusij fuiinus 
in iiosiris liloi'i.-' !ilii[nuutniuut iiuTo* 
jNirc, licet non inoroi»andi auiiiK*, mnI 
aifcctu.s ]jotin.s coinnixtiofidi MTip- 
Siiiims nioininoriums nn.s soiijisissc. 
Huic inUoin tuto .‘uhnlnitioiii non 
cau;raiu, sctl occasiniioin [inoliuil, sicut 
Gs. eisdoiii conjocinms literis, (jinxl 
legist! bcaimn TVtnnn Apostolonnn 
priiicipem sic ^o^psi.■^se : ‘ Su^diti 

estoto onini himnm.o oroatuno 
Doiitu, sive rogi. laii^uain juM'coflcnii, 
sivc ducihuR. lan<iuuiu al> co 
ad vimlictam inalctav't oruin laudcin vero 
bonorunji’ Voions euiin «lc quo nos 
rationabilius julniiraninr, iini*eratorui 
celsitudo per IniH^ ot alia. t[mo indnxit, 
imperiun\ sacerdotio digniiale ac pol^js- 
talpo prteferre, ex jmetoritate prafuiissa 
triplex traUere vuluii urgumcnluru, 
primum •x oo, quod logilur: ‘subditi 
estote,’ socunduiu ex eo, quod ^cikuitur: 
‘r^*tanquam pntxjolleiiti: tt^rthuu ex 
eo, qu#d est adjectuiu subsetiuontcr : 
‘^ad vinclictam Aalefactoruin 
' Vero btiuorum”’; jK'r pri« 4hin^sul>o?!sc 
' sacerdotium, iver aeon *viuni iuj^K'riuni 
pr,«9peinmere per UStTrliuin iini>eratorum 
. tern, in w^er^otes quatu l£*®>3 juris- 
di^ibnem, immo etiam gladit pot eslatem 
aoqepi»e (^>uuiu enim et 

.bqini qi^dAiu aiut aacerdotea, et quidam 


eoruiii inalcl'actoroB ext<istanl., is, qui sc- 
cuwlum apustolum gladiuni jxirtot acl 
viuilk'tam lUiili'fintoi'Uin, lauilem vero 
boiioriiui. in iii.ilolii’lont^'s jiresbyteros 
ox'-cbsub ii!','csiuii|‘t()-: jiotest ullore 
irlniliii viiKlii.virc. i|uum inter presUy- 
U'loB el aliux apiwtoliici non ilistingiiiit. 
Veruni “i et jieinoiinin loquoiitia et 
e.innn, ail qiioB Imineliiitur, ai; vim 
loeutionis tliligenlius attenilisaes, 
seriljcntiB *11011 cxjiressisses talitcr 
intelleeium. . . . Nam si per 

hoe. ijiioil dixit: ‘ siilidili estoto' 
Bacerdnl iliiiM voiuit impoucrc jugum 
Biil'jeetionis, et ei« pra'lalinnis auc- 
lorilatein .«ncre. quilius cos subjeetos 
esse iiiiiiiebn(., soqnefi tur cx hoe, quod 
eliani sorvns qiiililict in sacerdotes 
inijicrium *;ee)iisHol, qnuiii diealur, 

‘ oiiiiii linmaiue ereatune.’ (Juod autem 
fieqiiitur, ‘r*gi taiiiquani iira'e.ollenti,’ 
non negamiis quin pnecellal iiupcrator 
ill tenqioraliliiia ilffis duntaxat, qui ivli 
eo susoiiiiunt ten^ioralia. Sed Tontifex 
in jiiiritindiims antcecllit, qua' lauto 
suiit teinporaliinis digniora, quauto 
aniiiia pra-fertur corpori, licet non 
Bimplieiter dictum fuerit: ‘ sulKiivi 

cslote' sed «.ddil.uui fuerit, ‘propter 
Licuni,' lice iniro sit suliscriptum, 
‘regi prieicllenti,’ ^cd inter)lositurn 
forsitau fuit non sine eaiisa ‘tauquain.’ 
(iiuod.aiiteni soquitur P ‘ adT vindictam 
malcfactorum, laudem vero bo^norum,’ 
iiitailigeiidii#! non est quod rex vel 
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This passage brings out clearly some important points 
regard torthe conception of tlic relative position of the two 
powers. Innocent sharplj?^ repudiates the notion tliat' the 
secular authority is superior to the Pope: he acknowledges 
that tlie Empcroi- is supreme in temporal matters, but the 
Pope is supreme in spiritual things, Avhich are far greater, 
and—a point of great iinportanc*;—Innocent clearly holds 
that the clergy ai-e only subject to the. secular power so far 
as tjiey hold temporalities from that power, and only in 
relation to these temporalities, and they are, therefoi’C, not 
subject to him in criminal matters. iSut, finally, in /spite 
of the faci. that Jurocent holds that the sj)iritual power is 
immensely supi;rior in dig;nity to the secular, he restates the 
Gclasian theory, that both powers, th, secular as well as the 
spiritual, lune. been (established by (Jod, and he expivsses this 
in the tenns current in the ninth cemtur}-. that these tw'O 
powers are -within the Church. It is notieeabh', therefore, that 

impciiitor Ku]»er 0Diiie« ct et t{u;c fcia(.xr(l«>U‘5i rcgUnhs anteiKwiens, 

inalor# glatlii acct]K*rit setl irttoa Ueos, et filio?? aiijKjllavit. 

in rths solumiuotlo, tjui lUi-utes gl.'ulio, Pncl'Mea iickssl* tlebueras, tjuod fecit 
ejus suut juiistliolioiii juxia T)pus Juo uiagna luiuinuna in lirma- 

quod veritaH ait: ‘ Oninesitjui acf.pporint ment'j cm;!! ; luujuiare inajus ut pne- 

gliulium gladio j»erilmnt/ . . . Verum cs^ct dici, ot luiuiiiare minus, ut pric- 

quicquid olim fuerit in vetori ; ulrunniuc magnum,«.sed 

mento, uunc aliud twt in ijuo alWrum inajus, quia nomine cadi de- 

t.'lirirttus factus cst sacerdos in aiternuru 'ignatur ecclcsia, juxtaquod veritas ait: 

secundum ordincm ]ilelcln/.edcch, i|ui ^Siluil(: cst regnuiu ciolorum bouiini 
fie nun ub rex. sed nt eulos in ara patri familiiis, tpii .summo mane con- 
cruds lio.'^tiuni oblulit IH'u patri, per duxit ojicrarios in vincam suam.’ Per 
quain gonufa rodeniit hipnanum, circa dujin vero spirilualis, per noctein 
iilum pru'cipue, qiii sutveastn’e.>t Apos- carnalis secundum prophcticum t€»ti- 
toli iVtri el vicarius Jc.su Christi. luoniurn : 'dies diei eructat verbuta, 

Potuiftses autcin p. crogativam sacer- et nox nodi indicat soienWam.* Ad 
dotii ex ou itotius inteiligere, tmod finniic irnUinv igitur ctcli, hoc eat uni- 
dictum e.st: non a quo]ih»et eed a versalis ccclesia*, fe<'it Dcuh duo m^nft 
l)co: non llcgi, bcd Sacerdoti ; non iuminaria, itl eat, duaa magn^; inati- 
de regia stiipe Mjd tie aaccrdoiali‘ fi,;nitates, quiit Hunt jiontidcalis 
prosapia desceinlcnti, dt^-saccrdoiibus :iu<:ti>rita.'7'’tregalia peteHtas. Sedllla, 
videlicet, ipii erant in Annthot: 'Kcco qu:o pnuest (tiV-uis, id est, Bpiritualibue, 
coustitui te riup^r genttis <*t rcgna ut majtir esc; tjua* ven> (noctibua id eat) ' 
evellas et dissij/cH, a'difices et plaiites" carualiba.', minor, ut quanta eat inter 
(Jer. i. fo). est etniu in solem ot lunam, tauta inter pontifi'cea. 

divina lege: ‘Piis nou detruhes, et ct reges differentia cognoss^^tur/’ 
principom populi tui in i malcdlceh,’ 
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Iji^ocent avoids here all suggestion tjiat the spiritual power 
ri' supreme over the secular within the sphere of th(j latter. 

We find that this position of Innocent is maintained con¬ 
sistently in otlier impoitaiit Decretals which deal with the 
matter. There i^ a very remarkable illustration of this in a 
Decretal dealing with the dispute as to the election of Philip 
of Suabia and Otto to tine empire. IniioccnUTII. had inter¬ 
fered in this ease to aniitil tlu' (Section of I’hilip and to 
confirm the election of Otto. At first sight it %voul<l .seem as 
though this wei'e obviuu,sl>y an as.sertion by the Pope of hi,s 
authority over the secular power, and of a claim to bike the 
appointment into his own hfinds and to ^ujiei-sede the electors. 
But Innocent is at g«reat jiains to di.sclaim this construction of 
his action. Some of •the jiriuces h;ul complained that the 
Piijial legati' had taken njion himself the oftiei^ of .‘in elector or 
‘■'cognitor,'’ and maintained that this was wholly illegitimate. 
Innocent denies that he had done this, and says that his legate 
had only acted as a. (huatic.ut-ivr ’'—that is, he had declared 
Philip to 1 )e unworthy and f.ttto to be worthy to receive the 
empire. Innocent recognises that thi‘. eh-ctors have the right 
.and authority to elect the king, who is afterwards to be pro¬ 
moted to the eui])ire ; they have the right by law and ancient 
custom, and the Pope mijst .sjieeially recogui.se this, as it w.as 
the Apostolie See which transferred tiu? cmijiire fiom the 
Greeks^ to the tlermans. But, on the other hand, Innocent 
urges that the princes must ri'cognise iliat the right and 
authority of examining tlie jicrson (deeted Ixdongs to tlie 
Pope, who is to anoint and rtinsecrate and*crowu him, for it is 
a.general principle that the examination of a*per.son belongs 
to him who is to lay hands on liim, and Ih# princes cannot 
mamtain that if they erected, eve* unanimously, a .sacrileg¬ 
ious jr excommunicated person, the I’ope would be obliged 
to consecrate* and cro'' i#>»A'i.,.. *Finallj^ he claims that if 
the elbctors are di'edl!d».he has the right to decide in fav our 
of one of the-parties, and urges that this was^done in the 
case of the? di.sputed ftfectiou of Lothair and Conraih^ 

* .‘Decr^lB,’ i. 6. 34 : “Inter cetera jeetiono sunt usi, oicentes, qiiwi^AiHW- 
yerq quidamJPrincipes liac priucipue ol>- tolic* sedis l^atus, aut electoris gc.ssit 
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It is interesting to pTbserve how carefully Lmoeent guaMS; 
-Iiis own aetion, and disclaims the intention of overriding the‘; 
iegitimate rights of the electors. His claim, m fact, no d6uM 
j amounts to an enormous invasion of the i-ights of the electors 
of the cni])iic—that is, lii.s ehiim to deteriiJine wliich of the- 


aut cop^nil o!*i» }>cr^<)iiaiii; si clccloris, 
hi messom uUenam ruiserat falc*eui 
suain, et cleclicrji so in^crons, priiiei- 
puiu (leiOj^avcrat ; si oogni- 

toris, alloni parliuni vidc'tur 

pcrpcniiH pi'ccessisso, (juuni citata non 
fuerit, vX idco non <lebuit c».>nliunax 
judicari: . . . Vcnim 
jus et potesiatein oligomli rogom. in 
imperat-orem ]>ostiii«>duni pronio» ou- 
duni, rc<''‘git>sfitnijs, ut ilobenius, ad 
rjuos (le Jure -a* {mlitjuu «-nn-^ueiU‘l)!i«» 
UOrfcitur inert'; pra'sertiin 'iiiuni 
ad eos ju.s et. }-oiesta.s lM^jn>^nllHli ai» 
ajJoMoliea setle ])crvenerit., tiuie ]tu- 
maiiuii) iinj'oium in jK*r*^<iniun inagni- 
tici Can*li a Orrecis i.ran-stulit in 
Germanos. Sod et priiieipes rcc«*giu>!5- 
cere delteni. cl uLi«jiio roeogn(>^cunt, 
sieut iMem in inrlj-a rocognovero 
priesentia, <ju«>d jus cl auctorita.-* ex- 
aniinandi pei*sonaiu eicflani in regcui 
et itroiiiovcndain ad iujj^erlnm ail nos 
fevIK'ctat, liui cum imjngii.»u.*i, e.onso- 
cramus et t:oronjunus. K.st eniiu regu* 
larlier ct gcneralilcr t)l>servatuni, ul 
ad ouni cxaniinaliu iht.''. uc jiertiiieat, 
ad tjuem iinpi^Mlio inanuK sju'ctal. 
Kuniijuid eniui, fii iirinrij iv non m-Iuiu 
in diftCoi’dia, sod eiisini in concordia 
saerijegutn i}ueim-nuu]Uo, vol excoin- 
nuiiiifaLuni. in )vg« aj, tyrianiiin, vcl 
fatuum. liaTclifuin cligercut, aul 
paguiium, no.-^ inniigore. ronstx rare ;u- 
eoronarc liominoni l>uju.<ni(»di t!<‘))CTc- 
uiua { Ab.-,it oinnitjo. 

Obji'uUoni ergo rrinoipmn res))Ou- 
d“nto« asseriuius, tjiiod l(‘‘-;atu.'^ noc.ter 
. . . approliatuir regein Ottcaicin et 
reproi.iiiinlo I'hilippuin dm-cni Suavia', 
lu'o elecLoi'Is g(*H.«.it ])erNoimm^ . . . 
ut jto^e <jui nec fecit aliquem cligi, nco 
elegit: . . . nec eogn'j.oris pu'.son* 


am cxliilmit quum noutrlus electipnem 
<jV/)ad factum eUgentium confiriUr 
aiidam duxcrii, aiit ctiam mfirmaiid- 
am. . . . ICxorcuit autem denun- 

ciat'iiis oflicium ; <|uia personam 
tlucis ejusdem iuiligiiam, et j^erRonam 
rogi> dcnunciavit iiloncam quoad im- 
])erium ol»tinendum : non tani propter 
studia ciigentium, tjunm propter mcrita 
cloi'iovnin : .prwnvis plures cx illis qui 
eJigoudr' rogcni in imperatorem pro- 
movendum jure ac do consuetucyne 
tibtinonl poleslatcnu conncnfiiR^e per* 
liiLtoaiitur in ip.^uin liegem Oltorum ; 
ct ex CM qUMtl fanlorcb ducis 

aUsentibus aiiis ct contompti.s ipsum 
eligere ])r;c.>uinpf'orunt, pateat cos 
perperaiu }>rocessi.'se : quum explorati 
bit jmib (plod clcclioni jdus com 
ti-*mi»tus uiuu.>i!, quam contrudictio 
mulloruin obsi^tat; . . . Kt*H uiique 
non ducein, scd iclitiuum reputaiaus 
et nondnamus regern juslitia ^si- 
geiitc. . . . (>ut>d autem quum in 
elcclimic vota princitmui dividuutur, 
j K»st adnn uiit it »nem cL ex]>e^tatiouoin 
♦altcri parliuin favere iiossiinus, niaxime 
po.<tqu.iin a nobis uncUt), cmisecratio, 
c' corMiiatio pMstulantur. sicututraque 
pars a nobis inuJtoties jM'stulavitjex jure 
l>atet parilcr ct excmplo. Numciuid 
culm si jirincipt's adiuonitl-'Ct cxpcc* 
tati,/ vcl 110^1 jiotuerunt vel noluer- 
unt in niium pro]»oftitum conveHiire, 
scdcs Apostolica advocate ot:> def^n- 
S.-iw 'i.»;el»it, eoruuiViue culpa ipsi.re- 
dundabit‘’>» iKCtiam < Seiunt autem^ 
jirint ijjcs, . quod cum Lotharius et ‘ 
(^orradus in discoilfia fuUsent 
Hoinanbi: T’ontilcx ! core-' 

navit, et inq>erium ^»btinuit coron|ftil8|.; 
cotleiu Ct»rrado tunc dera^am adi ejti# 
gratium redeuute.'* 
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^didates'should he acknowledged^ case of a disputed 
efection; hut, as we have pointed out, there were.impoi’tant 
precedents for his claiming a great and even a paramount 
share in dotenuining the election.^ His’ refusal to acknow¬ 
ledge an excomniluuicated person was only a natural exten¬ 
sion of the principle that excommunication involved deposi¬ 
tion. It is Very signilictfvit that he makes n« claim to any 
abstract political snpremadj' oaxt the empire; his silence is 
indeed very significant, for, as we have seen, there was at 
least one phrase ill the caiwnical collection of Gralian which 
seemed to imjily tliat the successors of JVter had received 
this authority from Christ Himself.- » 

This conclusion ‘is confirmed hy the forms of another 
important Decretal letter of Innocent, written to the French 
hisho])s, defending iiis claim to arhitrate hctwccn the French 
and English kings, lie Ijegins ])y ivjmdiating the notion that 
ho desires to distnrl) or diminish the jurisdiction or authoi’ity 
of tile French king, while lie expects that the French king, on 
his part, Avill not iiiterfeiv with the Facial jurisdiction and 
authority. The Lord in the (Jospels h;v.l hidden an injured 
jierson apjieal to the Churcli, and tin' king of England asserted 
that the king of tlie French had triinsgressed against him, and 
that he therefore liad appealed to the (dinrc.h, and the Dojic, 
tlierefori', could licit refuse to hear hiiTi. He disclaims all 
desire to judge as to the (iiiestioii of (he tief, and lie recognises 
that any (|uestiou of lids kind hekmgs the feudal lord— 
that i.s, in tin’s casi>, to the king of {lie Freneh, unless, indeed, 
the/us riiiHinxiir Imd heeiP altered hy a*special pri.rilci/iuvi 
or by custom; but ho claims the right, to dfeide as to the 
“sin,” fer it cannot be douhted that juri.sdietiijii on this jioiiit 
belongs to tlie l’o]j»e. Tiie Frencli* king sliould not. consider 
it dejogatory to his dignity to submit in tliis matter to the 
Apostolic jm^gineiit; .“iKi!”'/.. ap]icals to the words of the 
Emperor Valeiitiiiia.i/ai«l to a decree of^lu' Emperor Theo- 
dpsius, whiclr,' as be says, had been renewed hy^the Emperor 
Charles,, under which «i*iy ]»arty to it suit might, evem witliout 
the con^iit of the other jiarty, ajijictif to the hisliop. "Xo .sane 
"' Cf.,vol. i. pp. 282-287. »- Soo [>p. 200-209^ 
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■ person, he continues, cap doubt that it is the duty of the Pope ' 
to rebuke jncn for mortal sin, and if they refuse to submit, to 
subject them to ecclesiastical censure: it cannot be preteiMed' 
that kings arc exempt from this jurisdiction. If this is true 
of all sins, h(tu' much more must it be trueSvith rcgarci'to a 
transgression against peace, and ho appeals to the warning of 
the (iospel clinocUsl against those ivho I’c'fusc to receive’tho 
messenger of peace. Furtln-r, he'remiiids him that the king 
of tlu; Froncrh had used the help of the l’o})e against Richaid 
of haiglaial. Finally, he urges that a tn^aty had boe,n made 
between the kings ami ennllniu-d by their oaths, and ^that 
this had been violated, and that- no i.uie could doubt that 
the question of the violation of an o.alh belonged to the 
Cliurcb. die has therefore, lie says, ap]toiuled his higates 
to enquire into the m.atter, and if they found (be complaiiit 
of the King of England to be a just one, to take snob step.s 
us be bad aidborised, and lie admouisbes the bishops to 
I’eceive and carry out the judgment.^ 


^ ‘Decretals/ ii. 1. : “Xon eri'o 

putet alj<]ui.s mu'uI aiit 

poUMliitein illusstri.-s rc^is l''raii'.oui»i 
pcrturbarc aiit m'nmere inteiHlainUs-, 
quum ijffte junc-iliclioncui et pi^tcs- 
tateiu nostrum iiec vclii, iiec dcbcal 
ctiam, impodire, ijuuintju^ juriMUe* 
tioiieiit propriuiij non •sulliciamus ex¬ 
plore, eur aliensihi usurpare velleutus. 
Sed iiuinii doniinus dicat Cn evangelio : 
* Si peecaverit in te frater luus . . > hi 
aiilcin ecclcsi.im non ain’ erii, sit tihi 
i^icut ethnicuH ot. publifunus’ (Matt, 
xviii. 15 tr.), et rex Anglia-, sicut as- 
Bcrit, sit ]>aratuH .-jutTi -i'-ntcr o^teuderc, 
tjuod rex KraiKouin p-ccat in ipsuni, ct 
ipse circa cum in ct)rr(‘t tione proccbsit 
secuiiduiu rcgulani evangeJicarn. cfc 
tandem, quia nullo inodo profecit, 
dixit ecclcsiie: quoiuoJu Jio.s qui 
euuaus ad regimen universalis ecclosia' 
.suprcina disjtositjjme voituti, niaudatuui 
divinuni possumuK non exaudiro, di non 
procedauius HEcundum formamiiih-duH, 
nisi fqrsitan ipse coram iiobis vel 
legato nostro bufficient nu in ^ con- 


trariuiii raliononi ostendal? Xou 
enim inlcndimus judicare do feudo, 
cujus ad ipsuui spectat judicium, nisi 
forte jui i communi per Rj»Hcialc prlvi- 
legiuui vel eoulrariaiu coiiHuetudiiiein 
aiiqmd sit- detraclum, acd deceniore 
de pot‘caio, cuju.s ad iir>s jicrtinet sine 
dul»io ceiiMira, quarii iu queiulibet 
cxorcere p<et dolicnfu.s. Non 
igitur injurioKuiu sibi del.)et regia dig- 
nipis reputarc, si .'■■uj»er hoc ajiostolico 
ji>di»‘i(» se c.nmnitat, quuni Valentini- 
aiiUfi. iuditus impei'ator suffragafteis 
Mtt^liolanenda cwlesia dixissc legatur: 

‘ 1’aloni in pontifieuU sede Constituere 
]»njcu.c;ti>, ciij et noa, qui gubernamus 
injj>eriuin, sincere nostra capita subllait- 
tamus, et ojn.^ monita, quum ienquam 
iVt'ea^deliiKtueriin^js, suscipianius he* 
cesHariy v dut inetlicainciita curantis,* 
Nee sic il)ud liuiuilUme oiikittamtis, 
quod Thetxloaius statuit imperator, et, 
(‘arolu.-?, iinovavit, de caju^genere rex 
i|>s(‘ noacitur descendisse: ‘quicui^u© . 
videUcet litem )iabeuH,8ive IU6D;t, 

sive reuB, slve in initio Ut^ vel decui^ie,; 
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Vrhe claim which Innocent makes no doubt one of great 
magnitude, but it is very necessary that we shoved observe 
car»fully the grounds upon which Innocent rests it, and 


teinpoij/tn curriculia, sive <iumii nepo- 
tiuui jlbroratur, sive <|mim jam ca'perit 
> promi scuteiilia, si jmlii'ium olegerit 
sacrosaneta' aeiiis aiitistitis, illicto sine 
^ii')ua dubitalione, oliamsi pars* alia 
i-efragctur, ad episroporain juiUciuni 
cum* seniione liligaiUiuui dirig.ittir.' 
Quutn enim nmi Iiumniia’ cnustitu- 
tionia sed diviu.v legis polim- inmta- 
uiur (juia piilrstaa imstra l!"ii cst ex 
hmuine, sod ox J ieo; ijiii sit 

Sana; mentis igtmr.it. '|uin^ad idiioium 
nostrum s|a'('toT de iitmctiiuijue mnrtali 
pecoato curijporo iiuoiiiiiticl.*t'lirif,ti- 
anum. et’si oorrootima'in (anitomjisorit, 
ipsum per districli^iu^’iii eeolosiastioam 
cocn-ero. . . . Sod I'lirsaii dicctiir, 
alitcr cum rogiiais o! aliUT otim aliis 
est agemltim. Cetorimi sori)i(um tmvi- 
mus in lt;ge divina; ‘ Ita magnum 
judieabis ut parvum, nec oril. aptai 
te aceeptio piersouarum,' ijuaiii 13 . 
Jacobus mterveniru iPstattir, ‘.si dis- 
Ceris ei ijui ijalutus e.st. veste pra-olara,' 
&C. IJi'o.t iiutem boo ua.d" jiiax’Ctiero 
valeauiits 8tt]HT iiuoHlict orimiiialiapec- 
cat.0, ut |K'oi'atorem revoooiuus a xitio 
ltd virtutem, ai; err. .re ad veritjitom, 
prax;i])uc .tiirneu (|uum contra paoom 
peccatur, ‘ L)u;e est vimulum l atitatis,’ 
[de t^ua Christus apecialilcr j.rioeiptie 
afiostolLs: ‘In t|uanK;um.|UOd.nmim ij- 
-traueritis, primum dirite: I’a-x Imic 
domui, ct si fuerit ilii filius pacis, 
rccjuiescet* super ilium jiax vo.stra. 
Quicuut^ue autem non rotfcperinj vos, 
aeo»atilieriut sermoncs *vestras, exe- 
untes joras excutite iitilveroui de 
pedibus vestris testinionium^.'''i.-’ 
Quid enim est a talibus exirepiras n]K»s- 
toloB, nisi cominuuionem ois t^iostMicum 
denegsre ? quid dSo exeutere [.ulverem 
. de pedibus siiis, nisi dis^Vtionem 
: ecclwiastic&n excreere ? . . . Quam 
* gravis auteti distriotionis sentemia in 
Idtimo sint examine feriendi ipii*non 


recipiunt paci.s nuncio.s, nec audiunt 
sermones coruni, per se ipsa veritas 
conseuuentes osteudet, non aimpliciter, 
sed etim 'luad.-nn alTirtiiatioue propo- 
neii.s ; ‘ Amen dico* vobis, tolerabilius 
erit terr.o .Sod..morum ct (.omorlieoruni 
in die judioii .piiiiii illi eivitatiin eivi- 
tate eives ititelligen.s, a quibus ifcn ex- 
eetiiti)isesreges. Porr.i.piitmsecundum 
legitiuias sauetioncs qtiod qni.sijuc juris 
in alli;rum^s(aUtit, alius eo uii valeat 
eoiitra ilium, et sajiien.s protcstetur; 
‘ P.*ere legem, quam ij)se titleris,’ ct 
rex iii.so Krancormi) contra clarir, me- 
ni-H’in- II. tjuundam Angloruiii regi.v, 
qui. lU. ‘•alva ijisius re;'}s ]>ace loqua- 
nuiK »]Uhi non ad r’onfusiuneiii eju8, 
sed atl ^‘•sf.•ll.>a^.ionenl iiohiram hoe flici- 
imj>. inni (•<» (‘rat tU'tornjri.s conditioiiw, 
in Ik.*11o fuil ollicio <‘t Ijcnefieio nostro 
usus. quoiiioiln 'juod jiro sc adversus 
ilium admi.'tt ruiitra sc pro alio non 
aduiittet i\ Xniniiuid apinl ims dchet 
esse ponduH ct })ouduK, nien.-^ura et 
mciiMira, <|nonnii utruniquc o.sl abom- 
iiiubilc 5 i]>ud Dcum? l\)>lreino fjuum 
inter roi'c.-^* rcbirinata fucrint 

pans fu'dcra, et utrinque prirstito 
proprii* jurameuto (innata. qxuc tamcii 
n^que ad U‘|^]»us pradaxittum servatA 
non t’ucrint, iiunnjnid non iH»icrimu8 
do juraincnti^cli^ionc cognoscore. quod 
lul judiiiuni ecclosia* non est dnbiuin 
pertinero, ut jmciis htalcra refor- 

niontur ■ Kc erg^ tanbiin di.scordiam 
videaiiiur sub dis^ilnulat^om} favere, 
di*isinmlare rcligio.sorum looorum es- 
cidiuin, ct Ktragtnn negligorc jiopuli 
Crtristiaiii. diUado lilio abbati Ca^c- 
marii prjodici# legab> deduniis in pne- 
cc]>tis, ut nisi rex ijKsc vol solidani 
]KU*eni enni pncdict<^ rogc reformet, 
vel >r(‘ug.as im*at coinpetciites, vel 
saltem^ Innuiliter patiiiur,*ut ulem 
abbas et vencrabilis frater nostor 
artdiVpi'^copu^ iJituricensU de* piano 
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notice again the omission of all claim to act as one 'Vf^O 
possessed e a political authority superior to that of the', 
temporal sovereign. His claim is based on two priuciples-r 4 
first, the religions one, that any question of transgressidu 
or sin by one man against., another belonged to the Clfurch’s! 
jurisdiction, and therefore cspc'cially any transgi-ession agaitlst’ 
peace, and any-(piestiou concerning the obligation or violation 
of oaths ; secondly, on the appeaT to a legal ordinance, whiefi 
permitted any party in a civil suit at anytime to take ”the 
case, from the civil court to that of the bishop. Innocent 
says tliat this law had heen made by 'I'lieridosius and renewed 
by Charles the Cn-al;: tlie latter statement is ineorroct, being 
based upon the spurious eollectiou of Capite.ilaries of Benedictus 
Lc^^ta (ii. Vmt it .‘ieems that tha original .source of the 

constitution is a. genuine law of Constantine. It is eontainpd 
in the constitutions ol' Siruiond, and Ihinel and iiliuisscn have 
argued that this one is genuine, though tliey think that it 
was re})ealetl by Areadins and llonorius (Cod., i. 4 . 7 ), and 
by a Novel of Valeuliniau (iii. o 4 . ]).‘ 

Whatever may he said as to the gnainds upon ndiich 
Innocent bas((s Ins claims, it is ijuite clear that we iiave here 
no piH'tension to a gt.-ninvil political supremacy. It is perhaps 
worth while to put l)esid(? this .a iJeeretal of Alexander III., 
and another of Innfocent III., wliieh, in regard to smaller 
matters, si-em to illustrate the sauu- prineijile. lu the first of 
these Alexande)' HI. deals with a ca.s.' in which certain 
kniglits had he.cu summoned l)efore the Bishop of Trier about .■ 
sonu? matters concerning the fiefs which tiny held from a 
secular lord. Tlieir lord foibade them to an.sAver about ^he 

fuer't nporttolicuui ®esBecutus, 
■seiitciiliaiu i-as, itiio nostraiu serius, 
rocijiialis liuiniliter ( t vos ipsi Bervelis 
<;l I'iic-iaii.^ alj uliiM obsorvari,'-'Beouri, , 
BceuK fgmtis inoljedientiam 
vealnv.i ).,iniei'm».’’ 

' ' Cimstil.. Siriuon(t’ I. ed, Hunel; In- 
l.riMlueliou : an<l Maassen, 'Qcsohiehte 

4^4 A 

der (,hi(!licii dos Ivanonwolwn Eeo^ts,’ 
vol. i. p. ( 94 , note 11 . 


cegiuwcanl, utniiii justa sit '|iioii- 
Iijiiliui, ijnaiii eeiitra I'UUl lir",.i)iiit 
ciiiaiii c.c(l(‘,.iii rex Aiigldi uiii. vet cjiis 
t'M’qitifi sil, lej-iliiiia, <niam e.iiijii'a 
euni par suas iieliis litsca.-' dux.it (fx- 
priiiieiidaiu, juxto furiuaiii silii dalain a 
liolii."! iiroeodoie non oniiltat. Idwaiuc 
uiiivi'i'.sit.ulilius \estris |m!i' ajiestulica 
sci ipta mijiidapiua, et in viitute oliudi- 
eutiiu districte pr,i'i'i|iitiiu'', nuateuus 
postiiivuu idem aldais super b'li; man- 
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jfie*ular fiefs in the bishop’s court, and the bishop exciommuni-- 
cated them. Alexander III. annulled* the exeoninjumcatiou, 
and,ordered the case to be determined by; the feudal lord: 
^ only in case hd should act unjustly does he order the matter 
to goJSo the ecclesiastical cotirt.'^ In the stscond, Innocent III. 
•orders the Bi.shop of Vercelli to declare null .and void any 
lettor which may Im' ju’oduced from the Holy .Sey dealing with 
iftattcrs which bedong to flu* secular courts of \'ercelli. Only 
if ti)e consuls and coniumne of VcrcoHi refuse to do jastico 
to those who appeal to their court, then suitors m.ay have 
recourse to the court of tiie bishop la- the Pope, and this is 
permitted, especially because at that t^me tlm empire was 
vacant, and there u'as no secular su])erior to whom they 
might appeal for jusfi«{e.- It is w’ortli while to nptice how 
in 1 )oth these eas.-s the Pojtes, wltilh Jiiaiiitaining the principle 
that ih(‘ Clinrcli was bound to ja’otect tliose wlio were 
oppressed oi‘ unjustly treated, yet emi»hatically set asiilo any 
attempt on the part of t'liureh authorities to supersede the 
oi’dinary ju'oeess of secular justice. 


* ‘ llocietals.’ ii. 2. (i (Alex. HI.'; 
“ Ex ti'ivusuiisii noliix 11.0. 

et \V. milituiii Itee iiitcllexi- 

mus, <|Uod, ((uum R. do Ca.'.siville cus 
sujiar ciuiutam |lll.•,.sessi.lllo cnruui 
Teiiorabili fratre ii.inlv.i Trewioi oi'is- 
, cojio traxiaset ia i.’auBaia, iiobiliB vir 
tie Can'll'!^ eoniui it.iiiiiiux, |o i|iio 
possossioucs leiioliaiitl debitu 

. fidelitalia eia iiiliibuit m* do Kasutari 
foudo in jiidicio eoolesiasi ioo ro.BpniuV 
ererft. Itaijue pnofauia episcdiiUB iu 
' eos Tolut in coidutuaces o.\ooumiuiii- 
cationis gejiteutiam jirouiulgavil, etc. 
(et inija). tMandainuK, n^aUniu# jivio- 
tatoS nailites ab exconiinuiiioatloiic 
contradistioue et apiHsllatiiuio cessaiile 
; absolvas cto.] (et •nfra :) lleiiid* 'il'i 

■ domimim foudi causara jut>eai tsvmiu- 
ari, ot ai ipse alinuid maRUani di.s- 

'>,tulen>t, til ei sublato appellatioiiis 

■ obstaoulo dgbittim fiuem iinj»).tas.” 

: 'Decretals,’ ii. 2. 10 (Inn. III.): 

b.VIIandamuf quatenus si quandj a 


laiois t'oioclloiiBibus lilUT.^s super 
rebus, pr.teiiiuo iiuu- forum seoulare 
ooniiiiguid, a .sede .\iK).-.tolica eoiiUgerit 
iiii|ietr,iri, o.\s sublato aii|)ollal.ii)uis ob- 
.staeulo, deceruas am'torilato iio.stra irri- 
ta.s et, iiiaues, duiiimodo dieti eoirsulcs, 
ei, (‘(iijiiuuiie de sc coiiciueveiitibus in 
judieio s.eeulari, e.xliibeaiit justitiio 
eoriiiilemeiitiAi. Lleeat, tamoii ipsis, 
qui sub eisdom enusulibu.s taliter dux- 
eriiit tamten^mdnni, si se in aliiiuo 
senserint ]>ra'grav.ay, ad luain, .siimt 
liaetonus servalum e.<l, vel ad iiostram, 
■si iiiaJueriut, audietitiaiii appellare, hoc 
pr!e.«<vl,'U) Icmiiore, ijuo vacaiitc im- 
perio ad judieem sieeularem recurrere 
ncyieiiiiL, i|ui a .'<u(x:riorilm.s iu su.i 
juatitia o]iprimuulur. Si vero ciinsulc.s 
jusiitiie laiiiiiJRui merito suspeeti fuer- 
iul reeusal.i, corain arbitris comniuui- 
ter oloetis de eausa su»]>ieionis agatur, 
quto s* probata fuerit esse Justa, ad 
te vci wl nos pro justilfa rocuiTatur, 
sieut sujiorius esl expressutu.” ^ 
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In two Summas di*Mribed hy Schulte, the Pope is called 
■‘ verns iu^perator,” ana in one of them it is said that the 


emperor is his vicar/ It is 
not correspond with that of 

• Sumuia Coloiiiensis on Oraliaii, 
Dei'., C. u. t}. 3. 7 , ‘ Diet. Grat.'; " l,»uarc 
imperator potest,, iuiaiuiam aboli're 
ideoque, cuui piqia aupev iiiipevatorcm, 
imuu) ipse vei'us iiu|ierator sit, non 
est dubium oum idem posse." 

Summa (■oluiiieiisis on Gratian, Dee., 
C. ii. Q. 0.3: “ nic ipi.eritur an ;i siocul- 
ari iritjunali in enubis iioe.’aniasiis ad 
papain ap])el\iui possil. 7,’idelui’ lioc 
iude ijuod ]>,apii vc-rus imperator •st.” 

Suniuia I’arislcnsis oji Uratian, it ii. 


Clear that this judgment »does 
tlic Decretals, 

• ^ 

<}. a. S ; “ Quod ad domiuum papam de 
sicculaiibus dicit, quid sit faciendum,* 
sed non preeipit, vel possumus .dicere 
((uod ijise est verus imperator ct im- 
pei-alor vicarius ejus.” 

Quoted U’ .). F. von .Schulte in 
' Siizungsberichte der Akadeinie der 
Wissen.'..h.irte)i.’ Winn, 1.S70, pp. ill, 
131. I owe the reference to note 12 
in F. Maitland's tran-Iation of a part 
of (JierkcV 'lias Deutsidic fieuos.sen- 
sclial't.srn. bi.’ 
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THt; TlllXUiV ol' rilE I!1»LATU.)X <»F ClfUHFU AND STATE. 


l.\ the '(uot’i ' !.i( ol’ the Ja^it chapter, 

Stcph(!ii <»l' Toiiniiii sjxaik^ oi' llie*tuo ])(?oples, the clorf^y and 
tile laity, wlio tlweil withiii tie- one state or ci.inimonwcalth of 
tJie t'liureh/ I’o tile can-lesH lender this luijehi seem to imply 
Mint tlif seciilni notliority i.''sillijecl to the ecclesiastical. Thi.S 
Would he a eoliipiele inislllldei slamliue' of lus Uieailil)o'; the 
('l iircli ill 'ii- si/iise ill wliieli he use's it here, is not to he 
coidiised wiili Ihe ecclesiastical orjeaiiisatiou of vhich the 
I'ojie ih' head. For Ste}iheii is careful to say that the 
liea'l of ill'- < 'iiiire.li, in iht; se'iise in whieh he is here usin<; the 
word, is Christ, while the jiriesthood aud»the kini;shi[i are the 
heads of the two authorities which are within the Church. 
StepIiC)^ is puttini;’ into his own phrase the principle of the 
GehisiaTi theory of (..‘liiirch and State. 

We have in the last cliapt*r discussed tAc inicstiou how fur 
this conception had been ahamloned hy thi' ot.noiii.sts in the 
eleveutli and twelftli centuries, and its plac*; taki'ii hy the 
theory that the l’oj|? wa?. supreme jii secular thiii»'s over the 
secular as well as over tJie ecclesiastical authority ; and our 
exauiHiation Jias led to^thc contusion tliat, whatever view 
may have been mairtaiin-d in the heat tif controversy, the 
Canon law of the period wo are considering does not admit 
this principle, and tin* ^roat Popes, tio far as their jndgiueiit 
is Smbot^od iu tlie Canon law, repudiate this couci^itiou. 

See 1 '. lug.. 
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This does not mean that the authority of the Church is npt 
of greater ^iguity than *that of the 8tate. Gelaaius had con- 
fin^ himself to pointing out that the responsibility of ^tho 
priest was grejxler than that of the king whfilc Hincmar of 
Kheiins added tliat the dignity of the bishop is greater, for he 
consecrates the king.’ The t^anon law holds to the conception 
of the greater^ dignity of tJje s]»intnal power; its gcupral 
priuciph' is w<‘!l expressed in a 'fdirase (pioted by Ivo and 
Gratian as from Gri'gory Xa.^ian/en, which lays stress upon 
the superior dignity’ of that autiionty which deals with the 
S(ml over that which only deals with, the body.® In the last 
chapter wi' have (|not<>d that phra'-e of Innoeent 111. in wliieli 
he compares the s|)iritnal power to the snti and the temporal 
to the moon.* Tlx'se pln-ases illustrate ,lte growing sense of 
the su[)erif>r dignity of the ecclesiastical aiitliority hut they 
do not mean that the CImrch claims anihoiity oM-r the State. 

The whole matter wouiii iinleed lia\e hoen simple and easy 
if tile spiritual society could he sojiaratid from (ln‘ secular,— 
indeed Stc'phcn’s ralhor easy phrases would ha\ i- been adeijuiito 
if W(' could imagine this to ho j)ossil)lc , in iact, of course this 
was im])ossil)l(‘, for in fact ilic two Jurisdictions ran at ross cacli 
other, or, to put it inon' coiTectly, the laym.in and the clm'ic 
were each sillijoct not oiil'y to the one aiilliority but in somt' 
measun' at least to both, and the two systems of law some¬ 
times at lea*-! tlcal with I lie same sulijt'cts. The diHiculties of 
the lelalions of Gliurcli and Sla((“ in the Midtile Ages Urosc in 
large metisnre from the 'eiy n.ttiire of tilings, wdiih' in a large 
measui-e also they were the rt's/ilts of Instorieal conditi^ni^ 
whose ehaiaete’" we have consitlered in lelation to the njAth 
eeiitiiry in tin' hrst toliiiiie ami wliieh w'e shall Ini-Vt,* to con- 
sidei'in rel.ition to ihe tenth, eleieiilli and twelfth centuries 

t 


^ Yol. 1. j)i.. V.H, 192. 

L |'|i 2.(5, 

\ : “Su upUisiu* 

talciii M'lhi a(<i)/iti 

«jUoa U*\ < ‘ill 1st i < i u'»l.ili t it 

it), ittji’f* I'ti InlMiinlii)!!" 
rl (lit ' iNsllt (Miuntt |K)I< sT \{( Ml. 

do lit 't |*nnni><itum mulio jiojinii- 


iH t III i»i mi iiuitihu'- vohtris. AUt uum- 
• jUKt ^u'-tuuj vidotur hi cedat 

-|nm Is (MU' Si a terrouis mleRtia 
‘U|>timitui ' si divmih prioforantur 
Iiuiii.uia ” <'f. (iiatuin, I), 

^ ( 

* Sec ]tp. 215. 216. 
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ifi a future volume. We cannot now anticipate this discussion, 
but must boar in mind the fact that the ejeventh and 

tvselfth centuries were full of the clamour of the great con¬ 
troversy bet^llecn the Empire and the Papacy, between the 
Kii^s and the ‘Bishops, and that the real difficulty in the 
adjustment of this controversy lay, not so much in the fact 
that each side put forward unreasonable claims, as indeed 
‘they sometimes did, but iiAieh rather in the fact that the two 
jumsdictions did really cross each other, and that in the con¬ 
ditions of the society of tjuit time it was v(!ry diffieult^ndeed 
to find a satisfactory adjustment of claims which in them¬ 
selves, or at anj' rate as related to the conditions and circum¬ 
stances of those ti(jies, were, rea.sonable. For tliat mattei', the 
difficulty has not- drsc,;ip(.‘ared even in our time. , 

^ We ha’i'C in the last chapter <realt with the suppo.sed claim 
that the- Fo[»e "was supnane C'Ver tlni .State both in spiritual 
and temj)oi-iil matba's. We must now con.sidcr the tiiore 
general relations of the antli(jrities of Church and State. 

We b(;gin by (ronsid(‘ring tile theory <J' these canonists with 
regard to the relations of Canon law and sc'.cnlar law. We 
have already' di.seiissed thi.ar conception of tin* Canon law 
itself, and it will be e\;ident from this that Avhatev(!r may 
have been tlni theoiy or j»ractice of tht; ninth century, the 
Canon law n^cognises no authorii y of the, secular jK)wer over 
Church law. The civil rulei- has no authority over Canon 
law, but rather he cannot abrogate Canon law;* be has no 
authority to makt; laws iu regard to (ecclesiastical matters,* 

^ Ivo, * Dofl'ct.,’ iv, l.s7 : “ lin- tilriiLiauus: “flRud autem Itonorii 
periali jiijilicio noil pi)n.sunt. ccrliMii.stica Augu.'iti, quoa^de elect ioiic summi 
jura dissolvi. Non imji®’'aioruni Vontifiei’.; .sujwa const ituisi^c legitur, 

lag**, quibas sinpc ^eclesia contra uulliu.s cs.se iiionienti proljatur: cum 
(circ^ lucretico.s utitur, siepe contra non solutii dc ordiinIiu.s, seii nee 
tyraunos, at(|uo^out.ra pravos fnio.stj[ue de. rclms Kcc!csiastici.s laicia 

defentlitur.dicamus iienitua rcuuendas ; legaliir alimaaiido atiriliula diHiioneudi 
sad eae quidem evangclios, aptsUdicis f.w.ulta.s. IJndi* qu(-<-uuniue a I*rin- 
atque canonicit decretis,^quii»u.s post- cipilm.s in ordinibi^s. vel in Kcclcai- 
poneudte su>t, nullum iiil'eiTe tist ii-is rc'bus deereta inveniuntur, iiul- 

,p*ejndicium asseramus.” Cf. Gratian, lius ^auftoritati.s cst* in»>n.straiitar.” 

‘ Dec.,’ 1. t'f. ]!uthiu.s, ‘ Suuima Deoi'ct.,’ D. xevi. 

* Gratian, ‘ Dccrotum,’ D. • xevi., ‘ 
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—such regulations, even though well-intentioned and desii^ed 
for the good of the Church, are void, and must be repudiated.^ 
There is no doubt about tlie theory of the canonists: the ■ 
phiirch lias its own legislative authoiity, and ife own system 
of legislation, wliich is whollj' independent of the sedhlar 
authoiity and of .secular law. This principle is, so far, noth¬ 
ing more than the ajiplication of the Gclasian theory of the 
two authorities "with their two sjiheres. 

But now we come to a more difficult question, and that'is, 
How far is the secular law subordinate to tin; law of the 
Church^ The consideration of this (juestion lequires much 
care if we are to keejijclear of mistakes into which I'-ven some 
very competent historians ha\'e fallen. iCne thing is per¬ 
fectly clear in the theory of the canoiii.sts, and that is, that 
the secular law is infei’ior and subordinate to the l;iw of God, 
and that no secular authority can lawfully make laws which 
arc contrary to the law of God. This is very positiAoly 
expressed in a plnase of the Pseudo - Isidorian deovtals 
which is cited by Bm-ehard of IVIainz, by Ivo, and by 
Gratian," and more tiT.sely in another phrase,- (juoled by 
the same canonists.''' This principle is one alKiut which there 
viras no suiistantial dillerenci; in inedijcv.-il society'. Hut the 
principle must not be misunderstood,—the law of God is not 
the .same as the Canon law' of the Clnircli. We have di.s- 


^ * 1 1. 2. 10: “A ijuibu.' 

(laicls), Kj (|uu\ inolu ]>rf»prv> smtutuia 
fuerit) qin»l (Mvlt'-'iaruiu eliuin n;- 
spiciat cumuuxlurii ot fajvorcii). iiui- 
Hus firujitalifs ox>irttU, nisi ai> eedesia 
fuerit uinlc* statnlum 

llanilii do non pr.cdiiis 

rUHtici}* vol urluinis, ininisloiiis ot 
oriiarnonUs ecflcsiaruin, ilia repro* 
batuni fuit ]>otihsinia ralione, ijuod 
aucloritato non fuit Jloinani P«uniliei.-t 
roboratuni.” »i 

Burchard, ‘Dovret,,' xv. 8 r “ Xtn) 
lic«t cigu imjMv-Htori, vol ouiijuain 
pietat-om tu-'^lotUonli, alitjuitl otiitra 
mandata (Tiviiw'.atds pia^umcrc, nec 
<juid<juam tjUo cvangcHcis jwoplioli- 
cisque h6u apoytoJicis regi^b.s obvic'itur 


Injii.-^luin enini judiirium, et 
diilinitio in justa, rcgit> inotu, vol jusnu 
a judkibust tynlinata non valoat: neo 
qu^lquain gu»mI contra ovangelicam et 
propbotitiain aut ajtoh-tolicam dec- 
trinaiiu ctnistitutionoiiique eorum sive 
sanct.oi'uiii Patrmn aetuni' fuerit, 
stabii;- ii <)iiod iululeUbu« aul Inore- 
tif.i.s laol.uin fueril, onuiino eaasabitw.” 

rsoudo-isidnrc, * CalLx./ 1. 1. 

Jd. (’b also Ivo, ‘A>eci‘ct./ xvi. 9; 
‘l*an. / ii. 141 ; Oratiaiif ‘ Decretum/ 
I *. X. 2. 

•’ riurcliaro, ‘Decrcuj xv. 10; “Lex 
irnperatf ‘n»»ii non est supra Dei legem 
sed Bubtuis.'’ Cf. Ivo, * Deere?.,* xvi, H; 
‘ Pan.,* ii. 139 ; Gratian, ‘l^ecretum/ 

D. X. 
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cassed this subject in a previous chapter, and now only 
recall the necessity of careful distinction between the Divine 
law in the strict sense of the term, and the positive Canon 
law of the Church.^ In considering the relation of the Canon 
law*to the secular law, we must not confuse the authority of 
the Canon law with that of the law of Cod. 

Canon law is binding, upon all members ,of the Church, 
w’hether laity or clergy; %hoso wl^o do not obey it are to 
be* held as though the,y repudiatisl the faith. This is veiy 
foixdbly put in a passage »fr(an a letter of Leo IV. winch is 
cited by Ivo and by Crati;in.“ The.i-e is ntj doubt alwut the 
principle that the layman as a memlajj- of the Church must 
obey the Camm Jjii'r, with regard^ to all those matters which 
belong to the sphere of the Canon law. And moij.; than this, 
tjiore are strong plirases in the canonists which lay down the 
princij)le that all constitutions ( i.r., secular ernes) contrary to 
the Canons and to tlni ch'crec's of Tionie are t oid.* 

Dut.—and here Ave must be very careful,—this does not 
mc‘an that the Canon laAv has any place or authority in secular 
matters; there is, indeed, no suggestion in any of thc'se writers 
of any such notion. An e.Kamination of tin; context of the 
passage just ([noted from (iratian Avill shoAV that he is hero 
only considering the (pu'stion of the relation of the S(,*cular 
law' to ecclesiastical alfairs. It has been suggested that 
Gratian implies in these ])assagcs that if there is a conflict 

" Ivo, ‘fie'.-.,’ xvi. 10: “Ul. (.■oiiHli- 
tutioiirs cij^itra ciuiones et decreta i>iic- 
BuUni) itoniunoi'um, vel tonoR iitorcs, 
nuIliuR sint inoi«enti.” t'f. (iriitian, 
‘l)(>c.,’ 1). X. 4. 

Oratiaii, ‘l>ec., J). s.. (iratianua: 
“ (^HiRlitutioues vero principuiii eccle- 
siastii’i.R CdtiKlitutiouituR non preini- 
Jent, sed oliseeuntur. . . Part!)., 
Grat ianua ’^''Eoep (piod cousiitutiouos 
principnm ecclesiosticis ledums post- 
pouendip Runt. Ubi .lutcni ovan^elicis 
atiitip OAnonieiK dcorotiR non o)>via- 
veriut, omiii revprei^ia jigu.'o liabe- 
autur.” 


' See oliap. ix., o.speeially pp. IC.’i, 
166. 

•" Ivo, ‘Dporot.,’ iv. 72: “ Quani ob 
cauBam luculentius ct magna voce in-o- 
nuntiaroaiioii tiinco, <jui:i (pii ilia <|U(C 
diximus aanctonim iiaRum* Ktatuta, 
apud noK caiioneK*j)raMitulant.ur, 
sive epiRcopuK, Rive olericuR, give 
laicniB, non indi^renter recejierit, i))se 
convincitur nee catliolicam ol^po«toH- 
cam fldem, nee sancta ,vera • (Uirisli 
evangelia quattior utilitc/ cl. enTieacitcr, 
et ad ettfectuia (profectuni^Hiuni rcti- 
ukre vel credere.” Cf. Ivo, ‘ Panor- 
inia,’ ii. fl8, and Gratian, ‘Decrcturn,’ 
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between the two system^ of law, the secular must necessaril^r 
give way.^ «There is no reason to think that the question in 
this general sense is present to Gratian’s mind^at all in these 
passages. It will be useful to compare with these phrases of 
Gratian the comment wliich Ituhnus makes*upon this “Dis¬ 
tinction.” He observes that the statement, that secular laws 
which contradict ecclesiastical law are to be set aside, requites^ 
some analysis. There ai;ij two kinds of ecclesiastical law: 
the one is “mei'um”—that is, it is founded upon the divine 
ordinance, or that of the. holy fathers,—such is the law' of 
tithes; the other is “ adjunetum vel niixtum ”—that 1% it 
really depends upon human law',—such is the law of prescrip¬ 
tion and other similar mattetis. Ecclesiast.h al laws, which are 
“mera,” cau'-iot ho annulled hy the laws of the emperor; hut 
of those ecclesiastical laws w'hich depend upon the imjierial 
legislation tliei'c arc^ some w'hieh can be thus annulled.- 

It is j)laiu tliat Kulinus n.'cognises the fact that the two 
systems of law have each their own ])ro\'iucc, hut that the 
two provinces aiv. not wdiolly separatt.;,— that there are at 
least soiue cases in which the Church regnlatinus are I'elated 
to secular law'S, and that at least in some of those case-' it lies 
with the secular authority to continue oi- to abrogate certain 
rules, llutinus does not discuss the (,nestion who is to decide 


^ I.c.i l>y Giorke, * Dus doutscUe 
Oeuoaaeiisohaftsireclit,* vol. iii. soot. 
11, noto IP. »- 

“ Bufiiius, ‘Suiruna Dccret.,’ I>. x. : 
“lllud autcni, (juod in capit- 

\i]o dicitur, quod Mo.s iinj»oraioruin 
eccJoKia»tica jura dissonerc um pote^f,’ 
non omnino indiritincti protoroundurn 
est. Sciendum orp;o est (jUod jus 
Ofolesiasticuni aliud est mcrum soluin- 
iiiodo, sell, ex diviiia con&tihilione vel 
palrum Hanctoruni descendens, ul jus 
decimalionurn, diocesium '•et liiijus- 
TOfMli; uliud ruljimctum vel niixt um, 
fccil. quod ex constitutioue humuiiorum 
legum perpondit, ut jus preseriptionw 
ct. si i|ua similil?. Mcra itaquo.jura 
eccle&iastica leges imperatorum nulla 
ratione, lieo in totum neo <u ])arU n,. 


valent dissolvore; ca vero jura ecclesi* 
astica ‘pie dc iiaj)maloruiu e^in^titu- 
tionibus pendonl, aliqua quidern suiit, 
que lege inq'eratorutri in totum et in 
pa!\*jiii credimuH quod ]iosbent con- 
velli: «jue quideni nmgid in odiufti 
<luoruudam, <piatn in geueralern fa- 
voroni eccle.<ie^^insuluta sunt,' ut pre- 
dictum prpscrilieudi. Hoc enim 

jus evcb'.'ie in jiarteiu cotidie dissoIV- 
itur, quandfi a]i<jna eeclemia ab iit^|>era- 
tore pri’jjlegium imiKiKut, no adversus 
cam occlesia alia prcscribat. In totum 
etinm jiutamis quod juH hoc posset ex- 
liiigui; si im^ierator legem daret, 
ut omuis jt omniuiu presferiji^io quan- 
tunivis long! teuipons do c^|:.ero ce%- 
Karet, ex tunc et doineeps nec ecolesia 
ullo luodo prcacribere possef.” 
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id cases of a conflict between the two systems of Jaw. On 
the whole, it does not appear that *these canon^ts pre.sent 
any definite theory upon this subject; their general principle 
is clear, that eacli system of law is supreme within its own 
sphlre. 

Among tlie earlier witers tlie one who scorns to come 
^nearest to assorting tlu^ auth'ojity of the qfnions over the 
laws is the author ol'Tofri Excepjioncs.’ We have quoted 
an* importajit pa,ssag(^ from liim in thi? first part of this 
\'olume, and it is worth itoticing th.it’ he speaks not iberely 
of the legal autJiorit^- of tlie (raiions of tlie first councils, 
but also holds that a new canon may abrogate an earlier 
law.’ ,» 

• 

There is also one jiassage in the Decretals wjiich seems 
!*■) as.serl th«' claim that where Tlieri? is .anj' doubt to w'hich 
jurisdiction a particular (pjo.stion belongs, the maiter should 
be referred to the Pope. This jiassage occurs in a decretal 
of Innocent HI.: he had been asked by the Count of Mont¬ 
pellier to legitiniatise hi.s illegitimate children, and, while 
refusing to do this, sets out. the grouiKD upon which he con¬ 
sidered that, the Papal .See was competent to deal with the 
([Ucstion. The treatment is comjilicated, but, as it .seems, f 
J.nnocetit claims that th.' Homan .See has alw.ays, and in all 
phaces, powe.r to legitiniatise as far as *1110 (|Ua]ifications for 
spiritual ofiices are coneerned, but does not normally claim 
authority to legitiniatise for .secular purposes, such as inherit¬ 
ance, cxci'pt in those tcrrittiries which an' subject to the 
t^pmporal authority of the ^’ojie. Wher#, however, there is no 
.secular authority’ to which recourse c.-ui be Imd, as in the ease 
of the*Kii^ of France, who rectignises no superior In temjioral 
tlikigs, the Pf) 2 )e* c(Tuid deid wiUi the niatt^'i- if the King 
choge to submit it to him, though tlu' King in the judgment 
of some hack no need t'^ do tliis, but could have dealt with the 
matter himself. The dving of France hSd ajq-ilied to him in 
such a caSe, and /le had complie<l with his reipiest. .So far 
^nnocant'seeius to •i*xke no very advanced claim. Put he 
then ^es on to say that not only* in the patidmo*ny^ of the 

* Ct. p. 8Q. ii^le 1. 
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Church—that is, in the Papal States—but also in other 'ten?!- 
tories, in certain cases, tfie Pope exercises temporal jurisdiction 
“ casualiter.” He explains this by saying that he does not 
wish to interfere with other men’s rigliis, ancf he recognises 
*that Christ bade men give to Cmsar what ^as Caesar’s, and 
refused to decide the case of the man who asked him to judge 
btdween him apd his brother al)Out their inheritance. But, 
he continues, in Deutcironomy the principle is laid down that 
in dithcult and obscure cases the matter should be referred’to 
the decision of the priest, and that his judgment should be 
acceptisl. He tirges that the Pope occupies the position of 
the priest in the Deut^cj-onomic legislation, and that this prin¬ 
ciple applies especially to those eases whiae there, is any 
uncertainty u hethcr the matter belojjgs to the eecle.siastical, 
or the secular authority.' 


^ ‘ T->n(’.retnri.t’ iv. J7. in (Imiooeut 
IIT., “ I’ei' Veneraliilptu ”): “ Ifaticmi- 
bu"! igitur tiis imlucti repi praliaiu 
fncinius rc((uisiti, (••■viiKam lam cx vcl- 
eri (juam ex novo testatneiito iratieute.^, 
quoil non Kolum in peelesiioiKiti iiiioMio 
.“Ujier quo |ilenani in Iciiqionilibus 
gerimus potouUiteni, veruin eti.im iu 
aliis regioiiibus, eertia cauaia insjieotfs, 
tciupoialem iuii.sdieliotietii caMialiter 
(canialitcr—■■.. a. g. li. k. ; oanialit.er 
—lieg.) exeri'enius, non quoil alieno 
jui-i jii'.iqurliearo vcliiiiua. vel pote.Ma- 
tein iiobis in<lvbit.'im usinqiaio, quum 
non ignoreiuus, (;hriatuni in cvangelio 
reKpuniliase : ‘ Korldite quio aunt Ca.'s- 
avis C;eaari, oL qu;o .sunt Dei Deo.' 
I'roplor quod poa(uk. .us, ut herrdita- 
lem divideret inter duos, ‘ciuis,’ in¬ 
quit,, ‘ constituit me judiceni super 
voa ;' sed, quia, sicut in T>euteronomio 
eontinctiir, ‘ si difficile et aiiiliigunm 
apnd t.e judicium esse }M'.rspexeri.s, iu 
ter sauguinmn ct. saiiguinein, cau.saiu 
ct oau.sam, leprani et non tejmmi, et 
judicium inlor jHii’taa tuas verlia vi- 
deris variari: surge et a<l“i'endc ad 
locum, c|ueic, clygerit Dominus Dcus 
tuus, venies ad siicerdotes Jjevitici 
generis, et ad judicem, qui fucrit illo 


tempore, qurci-e.squc .'di eis, qui iudioa- 
buiif tibi judicii verit.atem, et facies 
qir.i'cunique dixerint, <|ui jiriesunt. loco, 
qui'iii elegerit Dominus, .sequerisque 
corum se.uteuti.aiii nec declinabia ad 
dextmam vel .ad amistnim. Qui auteni 
sujicrllimit, nolens olicdiic sacerdotis 
imjicrio, qui co Icinporo ministrat 
Domino Deo tuo, <lci-ret,o judicis nior- 
ietur, ct auferes m.ilimi de Israel’ 
Locius enim queni elcgii. Dominus, 
apo.stolica secies esse eognoseilur sic, 

.(uod earn 1 iomimis in .se i|iso |,o] lapide 

augulari fuudavit.Trin quip^je 

dislinguit judiejia: prinium inter Bon- 
guiuem et sanguincm, per quod crim- 
male intelligitur et civile ; ultimum 
inter lepram et Icpi.nn, ]>er quod eccle- 
siasticum et crituinale iiotAtu..'; med¬ 
ium inte- -aU'-.m ct caic'am, (|Uod ad 
utrunique re.ffV-tur; tain ecclesi&ti- 
cum qtiani civile, in quibuR quui{; ali- 
quid fuerit, difficile vq) aiubiguum, ad 
judiciiuif cst sedia apoatolicio reeurren- 
dum, cujus i^eiitentiam qui au|)erbiu8 
eontempacrit f baervari ntori pnccipitur 
et auferri. ipalum de laraoc, id eat, per. 
cxcommunicationia acnteiitiam, veltffc 
mortuuB, a cotnmuniuuc fidkium ee- 
parari." 
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•Tins is a far-reacliing claim, and in the course of the thir¬ 
teenth century furnishes one of the starting-poiijts for the 
roost extreme claims made by some writers, that the Pope 
possessed in the last resort all temporal as well as all spiritual, 
authority.* But that Innocent TIL hims|lf contemplated such 
an interpretation of his claim seems very doubtful, especially 
yi view of the gi-oahcauti:)n with which, as wa have seen, he 
expresses himself.® Still if remaiutk truci that Innocent III, 
doe?! in this passage, clearly though incidentally, set forward 
the claim that in cases of conflict bi'tween the spirituaf and 
the temporal jurisdiction, the spii-itual power is to decide. ' It 
must, however, b(! remembered that the# incidental statement 
of such a view in f»^)assage in tli*! Decretals does not justify 
^hc assoi-tion i hat it was an eshiblislied principle of *1110 Canon 
IfMV that in cases of conflict between it and the secular law, 
the Canon law was necessarily to prevail. The nOlTiial view 
of the C'anon law doAvn to the thirteenth ceiiturv is that the 
.sphere of the tv\'o syst(}ms of law are distinct, and that each 
is supreme in its own sidien;. 

If there were grave dillieulties in adjusting the relations of 
canon law and secular law, it was loen inore ditlicult under 
thp terms and traditions^of mediawal .society to adju.st the 
relations of tlui clergy and the laity to the'two authoritie.s. It 
cannot seriously be (jue.stioniid that Celasius and the ecclesias¬ 
tical writers of tlui ninth eentui'y clearly rt^cognised that in 
secular matters tins clergy were subjt'ct to the jurisdiction of 
thg secular power.® But thch’e had graduSlly grown up in the 
later centuries of the ancient empire a grciutf sy.steia of ox- 
emptioift) cj^thc cJ cKgy from the jurisdiction »t the ordinary 
■seqjilar courts, andihese exiilnption.^ continued and developed 
in tli§ new states which grew up on the ruins of the ancient 
empire in theiWest. ln*an earlier chapter of this volume wm 
have discussed the treatTuent of these exemjitions l»y the civil 
lawyers, and have p/iintod out the extent to which they were 
. • • * 

R. Scholz, * Die Publizis- - pp. 213-223. 
tik 7A1T 55eS Philipps des Schbiton und ^ Cl*, vol. i. jip, 191, and pp. 
Bonifaz VIII.,’ esp. pp. 84-90. * * 
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founded upon the legislation of the emperors from Constantine 
to Justinian.^ We must now consider the mode in which 
these matters were discussed and tlie conclusions which Were 
maintained by the canonists and the Canon law. 

It is not necessary to discuss the question of the procWui’e^ 
in ecclesiastical cases Avhere the clergy were concerned. No 
canonist suggests that in such j caseji any one but “ th^e 
bishops had jurisdietioin. The really difficult question arises 
as to civil and criiuinal cases in whicli the clergj' were 
concerned. It would take a lortg time to go through all 
the canons icfeiTing to the subject; but the very detailed 
discussion by Oratijui will serve to give a sufficiently clear 
impression of the giaicral position of thlrf canonists. In the 
first Question of llu; eleventh Clause Cratian has collected 
great mass of canons b(.‘ariug upon the subject, and adds his 
own obsej vations and conclusions. He first cites many 
authorities which .seem to show th.at the ecclesiastic must not 
bo brought before the secular courts unless he has first been 
degrixded. To this, he says, it has been replied th.at while the 
clergy, as far as their offict; is concerned, ai'c only .sul)j('ct to 
the bishop’s authority, they are umle.r the emp(a-or so far as 
relates to their estates, for it is from tlm em])ei-o)’ that they 
have, received them ; and he i-efeis to that famous pas.sagi^.' 
which is quoted in ‘ Distinction ’ viii. 1, in which Aiigustiae 
maintains that property is hidd only by the law^ of the 
emperor, (iratian tiben cites a number of canons wliich seem 
t(> teach that' the clergy must pay (axes to the cfnperor, and 
that the bisho]>s are Tjot to intm'fere in .siicular xnatters, and 
says that it is tnt'refoni contended that in civil cases the clergy 
are to go fi) the secular courts, while the’ - *n-e notdo'Le taken 
to the. .secular courts in criiidnal c.sses uidcss they have'been 
degraded. But lu; ui-ges emphatically that, plau.sible tiiough 
this may seem, the canons and the .secular laV do actually 
for'bid that the (dergy should be brought before the secular 
courts either-in a civil nr a criminal matte*'', and cites a number 
of cjinons which a.ssci't this principle." And, finally, he <jpn- 
(^^es that unless in a civil c;a,se the bishop refusdii to deal 
' Cf P."rt I., I'liai). viii. 
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wiMi tlie matter, and until in a criminal case the cleric has 
been degraded; the clergy must not be brought before cither 
a civil or a criminal court. ^ 

This conclusion of Cratian does fairly represent the whole 
tendeSicy of the Chnon law in this period: the treatment of 
\he subject by Rutinus and Stephen of’ Tournai is for the 
njostf part the same.- 


^ Gratian, ‘Decretum/ C. si. Q* h 
Part —citaiioii of caiKnis to bhow 
that the Kcclcsiiustic must not 
brought Ixifore the wiicular court. 
After c, 20, Oratianus; “Cum ergo 
hirt oniuibus aucUo ilatibu.’i clorici ante 
civilcui juUicem (ieiiegeiitin ]rro(Iucentli, 
ruui uisi prills (lc|M>,siti, vcl nudati 
fueriiit, om'ia' n<»ii .-int rcprosoutamli, 
jiattt, quoil :ul scr uiuiia judiuia clerit:i 
non bunt portrahcjnli.” 

Pan il., (iratianu.-* : “ ila 

respomlHur. ('icrici cx otlitio .mnt 
Ruhpositi Ojiirtfopo, cx [ios.-'e-.-ionibu.-' 
pi'edloruiu im|M;r.»K»n bunt olmoxli. 
Ab episcopo unciionfiu dciim ii.itiono,*' 
ct j»rii»ili^s accipiuiit, aK iiii)MU'a' 
tore vero prc<liorum 
.iiauciscuntur. rnde Augu.-^.Unuf; ait 
BUpia Johannem : jure villas de- 

feiuJisV div'iiio an bumano,’ i;c. flh*- 
fjuire in primnpio, ubi diil'erentia desig- 
narur inter jus nature' et jus con- 
btitutionib.* Quia ergo ut predia p(>f?>id- 
eantur'impcriali lege factum est, palet 
quod elerici ex i»r(*dioniiu jMibsession- 
ibu3 imperatorl sunt obnoxti.’* • 
Qfatiau then l itea aotni*. c.inon.'i whieli 
show that the clergy should pay taxes 
to the a n d iin^Uyseem to in- 

the clergy luaj^ oe uroughfc 
into €lie secular courts in civil ea.ses, and 
in crimliial caHeewheu I liey have been«le* 
gi’aded. Ilis cotin;|ent is as follojjs : — 
Oratianus: “Ex his omnibus^datur 
intelligi, quod in civil! causa clericus 
ante civUem judicem est c(»^voniendus. 
Sicut enim ^celesiaHticarum ItgAm eo* 
clesiJEsticus ^judex est administrator, 
et civilium non nisi civilis d^bet 
eese executoi^ Sicut eniiii ille solub 


hal)ct- fuK interpretandi canonea, qui 
habet poteatatem condendi cos, ita ille 
solus legum civilium debet esse^nter- 
pres, (jui ci.s jus et auctoritatem in- 
pertit. In crirniiuili vero causa non 
nisi ante cjii^oopum c.iei icus examiuan- 
dua e.'nt: et Inn; est illud, (]Uod legibus 
et citnonibuH s-mpra iliflinitum est, ut in 
crij^iinali videlicet clausa Rnte civilem 
ju<licem nullus clericua producatur, 
iii.^i forte cum coiiM*n.su^^copi fiui; 
veluti, qunmitf incorrigibilcH inveniuu- 
tur, tuuc delnicto cis oftitio curifc tra- 
deiidi ftiiiit. . . . Quia ergo iste non in 
criuiinaU s<.‘d in <tivili causa cloricum 
ante civilern judicein produxil, non eat 
jiidicamlua tiniisgrcssor canoiium, nee 
e.st (1ic<*ikIu.s ] H‘vt raxlssc reurn ad 
judieem non suum, quia de civili causa 
nmi nisi civilis judex c<»gnosccr<:' deliet.” 

Part HI., (.iratiauu.s: “E contra ea 
ijUii' in actons defensioiic dicta sunt, 
veri.-imilia <[uidctn videntur, bctl ]Jon- 
dc.re oaicnl. iSacris ciiiui eunonibus et 
forensibiift ICj'^ilius tarn in civili quam 
in iriinUiali caus.a < lcri(ais jid civilem 
judicem pcrtedioiidus negatur.” 

(b atian then cites agreatuumber of 

• 

canons which assort the principle that 
the clorgj’ must i)oi be lu'ought )>efore 
the sfj^'ular court, and concludes-- 

After c. 47, Oratianus: “ Kx his 
finmibus datur iiiteUigi, <juod ^lericus 
ad publiea judicia nec in <;ivili nec in 
criminali cau’ta osl produccudus, uisi 
bnte civilem eausam epi‘<c«»]>un» de- 
cidere noluerit, ve.l i« criminali sui 
hoDoril cingulo cum iiudavcrit.’’ 

“ UulvniK, ‘ Summa Ilbcrct.,’ C. xi. 
Q. ] Stephen of Tournai, ‘ Sununa 
0. x^ Q. 1. 



236 POLITICAL THEORY OF THE CANON LAW. [part n. 


The clergy arc thus, in the normal canonical theory, exempt 
from the pirisdiction of the secular courts. We have, in con¬ 
sidering the matter, already touched upon the question of the 
taxation of the clergy hy the secular authorfty, but we rhust 
consider this a litth, further. The treatmtot of the subject 
by Gratian is not vo;y full, and is incidental to a discussion of 
the canons which prohibit the bearing o‘ arms by the clergy, 
but it will serve to illustrate tue (ianonical view. Gratian 
holds that those ecclesiastics who live on tithes and first-ffuits 
are irce from all secular taxation. As to tho.se who hold 
estates and houses, he first suggests th.at they arc liable to 
pay taxes, but thcn„raises the tjuestion whether even the.se 
propeili('s are lial)le to taxation, and.'sl'ter ijxioting some 
authorities which seem to Ju.stii’y the vi(ov, Ik; fimilly con¬ 
cludes that tljc clergy arc only to pay taxes on those things 
which tlv:'*' liav(5 lK)ught oi’ have receix'ed as gifts from living 
persons.' Gi-atian’s tre.atmcnt is Ixah ina(le(juate and ob.scure. 


^ Gratian, ‘ DcGrctuin/ C. xxiii. Q. 
8: After c. 20. Gratiauui^: “ Tali- 
bus iiiilla occasio rc)iii({ir»tur oc( Ui»a- 
tionii$ Beculai is miliciiv; tjuia cum tie 
docinnKjCt primitiis vivaiitjtauquani filii 
iiummi in tniuii rogiio a <x?rr(.*ui.^ 

oxHCtitmibus Runi, it a ut tiicere 

valeant. S’ciiit I’rinecjis liujus imiiuli 
et in nobis non lialait. t.{uic(|uaiu.' Pojto 
alii sunt, qiii non contcnli tleciinis, et 
priiuiliis, jinetlia, villas castoila, et 
civitatf'K ]»(iKsitlent. ox quibu.s (’tesari 
del»ent tributa» nisi lin[w*ri{ili iKmigni- 
immunilatein ab liujusmotli pro- 
inorueriiit. Quibu./ a Dtuuino tiit itur, 

‘ Kedtiite que Run^ < 'e.stiris, ('e.'^ari; 
et que sunt. I>ei, Quibus Mem 

Ap«ist.<*UiN, * Ueddite omnibufi debiia, 
cui trit'utnm, tributum ; cui vectigal, 
voctiga'.' ” 

Tills is followed by tv’‘» (jUfdations 
to illusirate the propriety of the clergy 
jjayiiig taxes on ceitaiu proj»eiiy, but 
then Gratian euggeslR that this i.'. after 
all doubtf il. 

Part TI., Oratianue : ‘*(,|uamvis 
etiaui«liujusmodi non viileantuc In- 


]jenalibus oxcuticaiibus Rubjiciencli. 
Nam, enm leinjiore famis cuncl^niin 
Eir 3 *)» 1 i<irum t.ornim .•^ibi omorit Pharao, 
aiqut! suli eadcin fame .^uie servitnti 
cunctoR subjicerct, satterdolibus ita 
necesRaria RubuiiniHlraYii, ut nec pos- 
sos.s' aiibii.s. net'; libertate iiudarciitur, 
Domino ox tunc pnmuntiante, eaecr- 
dolcs ill Omni gente liberos esse ojior- 
lore.” 

(batian then cites ct»rtain yiassages 
whi'h he niidorslanda to mean tliat 
tjic clerg>' are not to ]>ay taxes even on 
ceitain Ghurch lands. He concltideB 
'■ . 11 .: 

vSftor c. 25, OratianuA: “ Hinc 
datur ipion afe hig,*qr..'' .Vie 

periali boneiicio, vel a quibusli&t pro 
bcncfic'io sepulture Kcclesia possidet, 
iiulliuK juri, nisi ^piscopi, teueantur 
asstric^a. ,De hi.s vero, ijuio a quibus- 
liliefcmeril, vel vivorum donationibus 
a^ceperit, T^Vincijiibus*' eonsucta debet 
obKCtju^a • ut et amiiti ei,8 jiersolvat 
tribal a, et eonvocato exer^tu cui£ eia 
}>roficiseatur ail castra.” 
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bu4 it may suffice for our present purpose, which is, not to 
discuss the question of the taxation of tSie^clergy in ^le Middle 
Age^ but to consider tlie theory of the'canonists as to the 
relalion of the cllsrgy to tlic secular poweit 

Wl(pn we have recognised the whole ofrcct of the immuni¬ 
ties of the clergy from the jurisdiction 04 the secular courts, 
and fi-om taxation o\ ceiiain sorts, we can ask whether we 

t \ ^ * 

arc to conclude that the carAmists hejd that the clergy were 
not properly subject to ilie secular authority. Such general 
. phrases as those ol' Stejilwu of Touniai which wc have 
quoted ^ might almost seem to suggest this. l>ut such a 
couelusion was not actually drawn by ,th<i cajioui.sts. We 
have jiist .secji tliui (.Iratiaii admits^ that on certain kinds of 
property the ch'rg;^' must p:i_y taxes, and he seeng> to gi\-e 
as/he reason for this that cm-tain kinds of property are held 
by the clergy under the .saiictioii of the secular j^trer. In 
virtiKf (>1 Ihis fact then at hatst, the clergy, so f;ir as they 
held such pro])erty, are subject to the secular poAver. This 
.seems to he what Av.as na'ant by Tmioeeut 111. in that. decr<!tal 
Avhich Ave haA’e. cited in a po-vious i-haidcN, when he .says that 
the emperor h.as supia iorit y in ten)]>oral things, but only oa'ci' 
tho.se \\ h<> lii.ild temporal things From him.- It is not clear 
from the j)assage as it stands AA'hether Innocent iiu-ant to 
admit that some of tlic clergy held teiiqtoral things from the 
emperor, but he proliabl_\' did so, AA’liile he in the .same pas.sage 
emphati<?ally rc])udiates the criminal juri.sdiction of the .secular 
power over the clergy, on the ground that this oidy extcnels 
over those aa'Ik) use t he sAvorfi. .• 

fhe principle that in .sonni sense tlie clergy are normally 


.subject tw the temporal ])Oavci- is veiy cle.-irly maintained by 
•‘Bwfiija'S 'hT" r ''passrii'-c m Avlijeh lie ^is.serts that the Pojie i.s 
in nonsense suliject to this authority, but that the inetro- 
politan is .subject AA'ith n^pect to sinmlar matteiAs.''’ DarJiasus, 

' Cf. p. IftS, * , I'or tlie whole ;i.is!-as?o, cl'. ]). 


‘Decretiik,’.!. 33. (J, §yl; *• (}in,a 
autem soijuitu^ ‘regi la/iuiini imo 
ccUe^ti,’ niA iiegHmun, lAiii *iriivellfit 
iui).ierator ft tem]iorsililus illoi, <liiii- 
taxat, qui ab eo HUHcipiuut tcuij^or- 


C1;A, U"to 1. 

^ Jlqliuu.-, ‘ Suniiiiu Dec.,’ 1>. xviii. 
0 . 13, “ Si cpisco|>u.i ': Ex hoc 

ijuiclctii * liuhoro vuluut cpiia, .si iiii- 
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indeed, goes much further, aud maintains that as Christ /jind 
His apostles were sul:^ect on earth to the emperor, so must 
their successors also^be subject, and he repudiates the doqtxine 
that the Pope l 1 a^J the two swords.^ DaSnasus, however, 
would seem to haM< belongfid to the u4t«-papal partjCi and 
his statements muf^; be taken as representing that position® 
On the whole, it seems to be fairly clear.^tluit the Canon, law, 
as late as the D<‘cr<‘tals of Oi'egory knew' nothing of''a 
theory that the clergy arc outside of the sphere of secular 
authority. As ecclesiastics they,nia.y bo sf), hut as men they. 
are, in some degree at anyratc, subject to it. 


The two “j)(!oples,” then, of the cle?'g;v and the laity, arc 
not to bo coiuanved ol’ ,ss li\ing wholly separate from ciach 
other undoT- dilleront jurisdictions, '^fhe clergy ai’c in sqinc 
mcasnrt ”nder the sc'cular authority, and the laity under the 
ecclesiastical. But. it is also clear that the clergy have some 
special rights aud obligations of intervention in stscular a,ttkirs. 
We have in the la.st chapter disciissetl the ((uostion whether 
these canonists beli“ved that the Church ex(u-cised supremacy 
over the State, and we ha\'c seen reason to conclude that this 
Avas not normally the. case. Wo must noxv, howio or, be careful 
to notice that the Ca.non law' does maintain that the Church 
has the right and the duty to intervene in certain cases for 
tin; defence of thos(.‘ who have; be(‘.)i un justly treated by the 
secular power. 

We can trace this principle throughout the canonists with 
whom we arc flcidiug. llegin'>, Bnichard, and Ivo cite a 


jKistoa vocavpi il rma a]iost(»Iicus, 

.ulire inipciruttircm Mebet, }>o'5tmfMlum 
aiK)j^to)it:uin. S<m 1 ion^e alia niwo (5^b 
in ajH)alia in mcti'Opolilttno, 
(|ulp]>c pro s«*cul}iA:ibvif< 
jiniK’ipW Hubjacet, Miiniinis vero ]»on- 
titVx in nnllo c-i hubc.'^t. Not* alio 
e)>i.''Co[M» hoe est intflli^oiiflurii. ni.*!! 
tic ctJ, tjuern ab inijtcrabnc conhiatniu 
habere con.'st it.erit..'’ 

^ JJaniatius’ ‘ Hurchurdipa/'Ih 12vS, 
“ Solulio ” : “In temiKnalibus vero 


MUMM-ioriutibu.s, ot. oinniJiUi^ juribus 

in 

I ci l ia inipti ’atori tsubditi fuenai^, Tta 
< jiimjuc succcs.sovea eorundoiu Bubjicl 
dobciil., nc pibi judicium ivctiuiraut, ut 
in iH. ‘ magnum' ^*11. xi. Q, 1. 27); et 
\i. ‘pd nisisUt (0, xi. Q. 3. 97). 
Nain iinjKirialis potest^ae a Deo est ut 
in ilia, ‘si imperator<» (D. xcvL 11), 
c^>u«>tntKltj ^utem Papa*' utru|Qque 
ct •(ulum et t<5i^atn a Deo 
in rolidum acceperit, Deus novit.” 
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caflon which lays upon the bishops the duty of remonstrating 
wilh those judges and others who opyr^s the poor, and bids 
them, if their intervention should be ineffectual, address them¬ 
selves to the king, tliat he may restrain the opprtissor.’ 
Burojiard and Iv(^ hdd a canon bidding i the bishops excom- 
.mumcate those ju(4'es and powerful it en wlio ojipress the 
pooi^ if they will no listen to tlieir protests." But tliis is not 
all: Ivo suminari.ses ijie pioyisions of the Novt-Is that if any 
suitor suspects the governor of the jti-ovinee, he is entithjd to 
demand that tlie bisho]) should sit with the governor to hear 
the ease.* We ha\ e alrciidy pointed out tlait this is the doctrine 
also of some of the e.ivilians.' To this is probably relatal the 
claim that in civil <-ases one. party to a suit could take the case 
from the secular court to that of tne bishoji e\(‘u against the 
vdll of tlie other ])arty. This is (,aoted by Ifcusdiaht, by Ivo, 
an*d by (Iratiaii, and part of the passage, is citi'd 1^,Jnnocent 
III. in that letter which we laive already diseusse.d.-’ As we 


' Ko^ino (if riuni, ‘Du Syiiorl 
ii. in jHX'tuk'oiJ- 

»i»s ac ilcfoinluiulis 

sibi cumtii^i.ni aTubit^aufe, ideo'juc tUtui 
judicas pau* 

periiiij oppre-iscrcs uxifberu, priii, cds 
saucnlotaii coinni'niitituie ml;u';^uant; 
et *>i cont.enijip'criiit tunend.n'i. tiuniiu 
iusolcMitiam I'c^'iis auri))u> inliinom ; tit- 
quois saccrdt)talis adiuoiiitid mm llculit 
ltd ju.stitiaii, idi iin- 

protiitate coerceat." (M‘. Duivlard of 
Worms, ‘Decret.,’ xv. 1, ainl Ivo, 
*Dccrel..,* xvi. 2. (lUindiunt aiul Dp 
sul)«ftitutc for the bvst. claosos lliv rulv. 
that they shall excoiuitiunivaie those 
who will n?)t IxKLcii.) 

of Wtaiu^, ‘^liecrct.,’ x\-> 
3: *“ Ut juflici'M nut Illiterates ijtii 
pauperca opprimunt, si eoniiiKuiiti a 
jiotitifioo suo noi'^ cmeuilaveiiiit, ex- 
communicentur.” Cf. Ivo., 0)ee.,’ 
xvi. 3. ' 

Ivo of (tliarli^es, ‘Deere xvi. 1-13: 
“Si cui pntjaes proviiic_‘?e l■^l.l]M'ctus 
esse videtuM et litigare ai‘liil eum solum 
noluerit, lioeat ei ad epise ^pum iuvoeare. 


ul eum i]i...o eoiLsioeiite caus.-im nudiat, 
et \'el aijiioali eomjuisftioue litigatorea 
t)aiisigere fiveiant, vel cugiiitialiter, ita 
lumen ut soiiteutia loail'iis eoiise-utauea 
iuitiiiiiatiu'.'’ Cl'. ‘Niivel..’ 8fi, 1-1. 

‘ Vi. S7-;i0. 

■' DettsiloiliC, ‘Ooll. fail.,’ iv. o.S i, “In 
Caji. Karoli Ijnp.” ; ‘‘Volumus atijue 
l)r;eei|.imu.s, ut omiies nostrie dilioiii 
. . . sulijeeti . . . haiio senluutiam 
(juam ex xvi^ Tlieoilosii imjieiut.oria 
Hliro.eapitiili.Viilelieoi xi’adintorrogaia 
Alilavii duei.N, (|uam illi et umuilius ju’e* 
smiitom mit.luuH iiuer nostra eapitula 
pro lege teneiulu,^ consulto omnium 
fidelium uostr.irum jiosuimus, lege 
cuii'-,tia ])erpelnil 1 iiieaiu;.—Idem, 281. 
(,)uk'\>.mi(ue litem lialieiis sive petitor 
fuerit, vel in initio litis, vel decursis 
tKiijjHiruiii eurrieulia, sive e,ui : uego- 
tiuui ] icroratur, sive cum jam' ceperit 
lU’omi aenteihia, si judieium elegerit 
aauro.saiielie legis aiiti.'titis, illieo sine 
aliijua duliitalioiie etl.im si alia pars 
refiaiigalur, ad Kpiseoiiorum judieium 
e.um srrnioiie litiuimt.Iim ’"diiigatur. 
,\lplta eiiim i|iiie in judiuio copiosio 
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have pointed out, the quotation came ultimately from |he 
Constitutions of Sirfond, and is a genuine law of Constantine, 
but was probiiblj'^ revWled by later legislation. No re-enact¬ 
ment of it can be trii'icd in any genuine legislation of Ch^le- 
magne, but it is amopg the spurious Capitt larics of Bcnedictus 
Levita. Thoi’e is n(' trace of any recogr''itiou of this by the- 
civilians; indeed its provisions go fai^ iKjyond what they 
recognised. But the general p'-ineiph of tlio recourse to 
ecclesiastical authority in defect of justice was r(>c(jgnised by 
them, and was clearly Ijjised uj)on the legislation of the 
anci(!nt empire. 

Tlie Decretals are generally caivful to limit the claim of the 
spiritual court, with re.siiect to .secular nritlers, to the case, of 
defect of justice. W'e have .'di-eady ijuoted tw(j pa,s.sag<‘s which 
illustrate this;' hut .as the niatttu- is .so imjMU-iiUil. it is worth 
while to ta.l<e note of some' other jiassages. In a Ih.'crctal 
letter addressed to tlu' Archhi.shop of Itheims hy Ah-xaiider 
III., in answer to a i|Ue.sti(ai of the Arelihishop whether 
an appeal could be legitimately made from ;i ei\il ci>urt to 
the Papal See, he .says that such ajqieuls cotild l)e luiuh.' by 
those who were subject to the Pope's U'liiporal jurisdiction ; 
but though the custom of the Church might permit such 
appeals even in other eases, the strict law did not allow 
them.- Again, Inu'.icent. 111. refu.s<'d to alhjw a certain widow 
to bring her case into tlu' sjiiriliiid coint unle.ss it related to 
matters which belonged to the (‘cclesia.stical judges, unless the 
secular court refused to admiiiistci'justic(' to hor.“ 

pi(»Mcri|»lioiiis vincula proiui iinii pati- 
untur, investigat y/Jt pmmit Kacro- 
sinctic religioiiirt auctnriUs. Omucs 
it.a»iuc (jausic qiiiu |ira;t.‘'rio jure vel 
civili t-railuntur, KjUHCojHH'Uin 
tenruiisttic. porjictuo •stabilltatis jure 
firinentf^xr. Xec Ucout ulimus louacl-arc 
uegotium 'iiiod KpiscojHH’um yciiLcutii,-^ 
deciilerit.'* <.’f. Ivo, nvL 

JU2 ; GniUau, ‘ Decrctuui,’ C. xi. 1. 

;ir>^37 ; ami ‘ DeBrcLaln/ JI. 1. 13; and 
for a .diHcur'.-iioii of the sounes of Uie 
regulation, cf. ph 222, 

* See pp. 222, 223. 


‘ r>ccretals,^ ii. 2i>. 7 : “Denique, 
quod in line (juuslionum tuaTum 
qu.'pii', ai a civili jmlicr ante judicium 
vel post ad .,iqa*’^;‘Ui.^4i«u£iani fuerft 
ppjMillaturuj.^an hujuBmodi afJjjBliatiro' 
ieiieat: tend ([uidein in hia, viui*8unt 
U(»srno tomj*orali jurisdictioniff/ibjecii; 
in ver»>, etsi d- couauetudine oc- 
clesiiv aiicat, aecumlum juria rigorem 
crediuiua non tenore,” 

‘ Occretds,'ii, 2 . I'l : ‘‘Nosigitur 
ut t-cnden.iis, .^quod aliis Mujuati^m 
faeoi'c non dc .>emus : man’.'Vxmus, qua* 
tcniis niai fit ^4ilia cauaa qum ad eccle- 
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,Thc matter was doubtless one of great difficulty: a leeourse 
of some sort to the bisliop had no doi/bt been jjfirmitted in 
tin; later centuries of the ancient ei.^pire, and had bc'on 
ad|^pted to thcT elaborate organisation > f the administrative^ 
andljudicial systeiV of those centuries, c.nd during the period 
* wlicn the new politica] oi-ganisations jjf the Middle i\gos 
were only slowly Vaking shape, an apjxial ^to the ecclesi¬ 
astical protection ^W^s naffural, an^ probabl;p not resented, 
liiii as nie<li:e\al civilisation became organiseil and the 
secular powc!’ dcvdojx'd 41 (ailieicnl, macliinery, the inter¬ 
vention of till' ecclesiastical authority in secular matters 
became more and more dillicult to Jiarmonise with (he 
regular working oj.'*govcrniue.nl., l’>y the twelfth and tliir- 
teeiitli ccntnrii's, cusiom.s which had once worked without 
iljllhai'tv i\er.' liccomiiig matters of serious controversy. 
Ilut v.i mus( reserve tlie di.scilssion of this snlrjeet to tlie 
ic’sl voiuui'li eaiiuoi be j)ro])(‘rly di'alt with in relation 
merely le, jlr- t'anoii i<r the Civil law. 

'I'hi maitei (eay \vrv well In/rc be concluded by noticing 
■oiiH' sentences of Siepheii of Toui'iiai, whieb illustrate the 
iiesiiation ami uneert.aintx- which was coming over the minds 
of many jiraetic.d men. Stejiheii conmieiits iijmiii a passagii 
'plote(l by (iral ian from [’seudo-lsidore, which lays down, in 
liroad terms, the, right, of any opju-essetT person to invoke 
the protection of the (.'hurcli, and then adds that it was a 
disjinte?! (piestion wlnther a layman coi^il ajipeal in secular 
law-cases to thi- I’ojic. Some said that no such appeal cotiId 
be made, wbih' olher.s maintained that»this could be done, 
for even the emperor acknoM’lc.dgcd (he I’lffiian (.diurcli as 
his moWier, and thu I'ope as his fatluu- for il was from him 
mvivocl crowiV 


ftiasticiiiJi juclicem jicviiiirrc uD.-ctttur, 
oi fiujwir«eder<‘ curolift: dumuiodt* )^cr 
judiceiii socul.u'ffti, Kuain pol^it jus- 
titiibiu obtiiUTC, alitjuuin ihui oln^taiite 
iptiiuK t.oiitra<>fctit)nc, cauf'iaui ii>saiii 
. . . ralii^ic frirviu tcrAh^M.U.” 

of Tournai/‘ Suinma J)e- 
cret., C. ii. Q. 6. 3 : </ianis o[)jn'e.ssus 
libere sacordotuin (ui v|luerit; appellot 
V01-. ijT 


judicium;’ ]mt sfnitcnti.uil fol ante 
trn#valUf< iuju^tc. ‘SaciM-d,,’ i.l "Viiodi, 
ul>i rcddou4 s;u‘<'r»|i*U‘s .'‘cil. cjMsfopi. 
vt‘I .stiuirdotcs .siipfr u uui (iriol.iloruni. 
‘Ad Uk'ijorotu .dti'.'Uj,’ nu’tn*i>olit.mi 
vcl •jcimaii'i. utrum in 

forondliu.'- causi - a]»]tcllare 

a<l aifsiuliciuii.' (^iiidain dicunt non 
iii.d ail imijcrabrroui, nb^mpera- 

Q 
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The claim that tlie ecclesiastical officers had not only tlio 
light but tjhe duty or ihtervoniug in secular affairs seems to 
us specially iniporttj^t, as illmstratiiig tlic fact that it was 
impossible to sccunila conijtletc separation Instween the Hvo 
spheres of the spiritual and the tempoAl* authoritic.s..' In 
some cases, at lea.st,. tlie ecclesiastical au'^liority could inter-' 
vene with regard to matters which primarily concerned'the 
secular authority; or, to put tlib matcer in another way, 
matters which sc('med at tii-st sight of pundy temporal 
signiticauce might frei|ueuily pi-(;ve to ha\e a relation with 
piinciples with whidi the spiritual authority was prim.;irily 
concerned. Stcpheiv of Touruai's facile phrases about the 
separation of the two spheres wen; mi.t'eading rather than 
illuminating. 

It is imfortant to observe that in another direction still 
this receives im])ortant illnstralion. There art' traces e\en 
in the Canon law of tlie eleveiitli and twelfth e(‘ntui-ies of 
the pi inei])le that the laity luul some, if an mifleliiied, .share 
ill the oovernuient of the t’hureh. We do not liere discuss 

JT' 

the (juestioii of jiatroiiage and investiture: these matters are 
,so closely connected with tlie great controversy of tlu' times 
that tin* canonical tn'atmcnt of thcsi* sulijccts can only he 
considered along with tin; genera! history and literature of 
that suhjf'ct: wc hope to deal ■with the matter in llie next, 
volume. Hat it is worlli while to notiee here* that even thc 
caiufiiical collections of the eleventh and twelfth centnrie.s 
contain jiassage.s ■which imply thar! the laity, formerly at lea,st, 
had sometimes Jjosse.ssed the right to be jireseiit at the Synods 
of the Cliureh. Some of the eammisls reproduce oldof ri'gula- 
tions wliich imply the jiK'senee of the lajtty at some (JluTi’tJtt 
a.ss('mihlii‘s. Ihirehard of Worms (|notes the thirteenth jCauon 
of tie (Council of Tarragona, whi^h enjoins^ U 2 )oii metro- 
jiolitans to suminoi'i to their s^'iiods' not only the cathedral 

s 

ture ;uitem et ].r:>'fc(*l() iiou tra; iiam^pslimperator'iiot^dedignatur 

esl, a|>|)e)I'inil^im, f.efl EUpiilii-aiKliiii'. votare eei-let^iil tloiaana^Q mai^'Clu 
tit (lii'unt (juid.-un, appellare ail s.uaiti ct aposi jlieuui jjatrcui buuui ; 
apostot'oum a scculari iielico, alii cm- at tfo enim act ejiit coionam imperii.” 
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and diocesan clergy, but also some the laity.^ Ivo 
cites a canon of the Fourth Countjil. of Cartilage in a 
forai whicli implies that laymen might ^,ie present at synods, 
ani^ bids them f»peak only on the permission of the, 
clor^y.- These rfiiiiniscences of an older system of Church 
’authority have sorrie importance as radicating that even 
^ the canon law ’of t\jt! ele\eiith and tw(,‘lfth centuries 
there was still some traditibn that yie laity had sonn; jdace 
in Oiurch authority. This is further illustrated by the 
citation, both l y Dtaisdedit* and Oratian, of a senteuce’from 
a well-known letter of Pope Xhtiolas I. to the Emperor 
Jlichacl, Avhich repudiates indeed the ciaiiii of the Eii\peror 
to take part in the disci])line of the Church, but admits 
that the. Emperor and all the lait;^' may perhaps liave some 
ckiini to be ])resenL at those synods which deal with the 
faith, ina.srmieh as this is a matter which is relak.d not only 
to the clergy but to all Christian people.-’ ,Such ])hrases may 
be difficult to reconcile with the general tendencies of the 
(_’anon law in the eleseiith and twelfth centuries, but we 
must tajee account of them in estimating the whole character 
td’ the medimval 2 )osition. 

. W'e bale seen that tiuk Canon law doe s no t dmiy that the 
cl(-igy are in secular matters subjeet to tlie authority of the 
Secular ^power, tlarngh it insists upon the importance of 
certain important exemptions of the cl<iig-y from the juris¬ 
diction of the secular courts and from certain kinds of 
taxation. It is not necessiti-y to bring *l'orward evidence to 

* i!urc!ftu-(l, ‘ liooret.., 48: “ Ejiiti- text in I'runs’ ‘CanoiiBs Cnmilinruiii,’ 
tnln: U.t,V*fK‘r fr:ii'r«‘s'n mnti-f.pnlitjjtuo (HuU..s lliB noi-il.s‘^in syiioil:, ”j. 
suut * tUriKeuda', ut no% solum *e ■’ biiatiaii, ‘ IK-croUmi,' 1>. xevi. 4: 
catUcdsaliliUH Eoelesiio iiresbyteris, “I'^liiiiam legistis, iiiijieratolot! :aiU'- 
veruui ctituii ilc tlin't-e.-'Uiiiu ad con- ceftiiinsvcsti-ossiiiudalilmsBoi^vPiitiliUs 
cilium traUuut,^ot aUi|U<ia^^ip lilii.s iiilerfui.sse,*iisi forsitaii in ijuiliiis lU- 
Ecclcaim sccularllmii mccuui luliluBerc tide traotatum es:, iiue mnvciside 
Btudeant.” est. »pu‘ nun nolum ^d cl<'rii-u.s, veruiu 

^ Ivo, ‘Jjoefet.,’ xvi. '.u ^Laid in eliaiM nd laioo.-, t'L ad omnes uiiininu 
syiludo, ij|-icaeiiUl)Us cl-rids, ni-si ip.sis i)eilinet, Clii-elianu.-.(H'» IIcusdedit, 
jubentibuM, dooero nonliuideaut.” Cf. ‘CultV.-ni.,’ iv. ItJt. 

Fourth Council of (Icrlhape, 95* (tlic 
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. show that the layn^ii is in spiritual matters subject to the 
jurisdiction, of the Ohiirch, We have in the last chapter 
dealt with the (juestibn of the excoinimuiication of ompoBors 
pOr kinjfs; if the supreme secnlai- vuhu- wus thus suhject*'in 
spiritual matters to the spiritual authority’i' then; could b, no 
doubt as to the. pos'ti<.iii of the jirivate layman. We have 
found no trace..iu those canmiists w.hosi; works we have llfeen 
able to use of any reeojri)i1.i<.)ii oF (he jn’ineiple asserted by 
.John Jiassianns and Azo, th.at wite.n the l.aynian was brouj!:ht 
befoi'e tfic s])iritnal court the secular jnde'e was to sit with 
the bishop.^ We shall i-ecur to this matter in a- Intel' voliime, 
when we deal M'ith such well-known ree-nlali<ms as those of 
William the Coni(uer()r in .Eniijlaiid, or df the (‘on.stitntions 
of (■Jarend',.>n, that the kiiie-’s tenants in chief and ministerials, 
and the men of the kiji;;'’s bm-oiiehs anil domains, mi;;ht net 
be cNCommoinieated wilhmit the kind’s consent, oi- at least 
until the matter had been broneht before the kine or his 
.Justiciar. 

Hut it is necessary her<‘ to take aconnt of an aspect of tin; 
canonical theoi-y of exconnminicalion w Inch we ha\ e not ^'ef 
had occasion to consider, a.nd wliich is sometimes o\'erlooked. 
We have in the last cha])ter briefly illnstrated the tremendous 
nature of eNcommunic.ation, and its .far-ri'aehine- consei|Uene(;s. 
Hut we must now be very careful to recoe'uisi' that, the powt'r 
of e.vconnnunication was not. an arbitrary power, but (-oukl 
only lie exercised fot; lawful reasons and in a lawful manmu'. 
An uni'easonabh; or unjust sentence of excommunication had 
not in the eanonicaf theoi-y any'linal validity: it. might be 
right tliat a niaf/ should submit to it until it could be revised 
by competent !]Uthorily, but .‘'iich ti scnti.aig^had n'o ettect 
before Cod, I'he c.nionieai writV'rs are nuuite aware of 4.108 
principle,—indeed they discu.ss the matter very carefully, and 
la v flo'vn some conclusions Svithout hc.sit.-ition. , 

t'ardiual Deusdeuit has a very important ,summary of 
passages froiii the. patristic writing's dealing sviththe subject. 
An unjust excoinmunicafion injures. bill's who I’nlhcts tho 
sentence raUher than him who is sentencec,;,; the Hof^ Spirit 

, ‘ Oi. 1'. so. ■■ 

* * 
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whom men are boumi or loosed willyifliet on no m.an an 
unde.served punislimcnt; justice annuls all unjust sentences; 
tlit^man wlio is unjustly simtonced will be recompensed.’ 

fjfratian disca.ss«js tb(< subject in the third Question of the 
elc\'^uith Cause, and cites an immense number of ])assaf;t!s‘ 
l)earins; upon it. li!e fii'st fpiob's many canons which .siHiiii to 
shocw that a sentom e of excumniunicatioli, wheUior it is just 
or unjust, niu.st l)e lyspectul b^’ the person condemned until 
hi'Jias brouglit his cn.se befoi-e a .synod of bishop.s.- l>ut he 
then ])oiuts out that tber;; are also canons which s(f*»n to 
poi;\t to anotbi'i- conclusion—that is, th.at an unjust sentence 


is n<it to be olicved ; ' and he ci 

• r)Mibdeilit. ‘('oil. iv. 7‘2: 

“Augu.-timis bd Auxilium l'l|ub(b‘piiiu 
inhcf ciote’H. llUul (dauc n(*n Unneie 
• fixeriiii ([Uutl .-.1 

fiifrit. anjiUu.tn.itizatUi^ iiiiu.'lfb i‘i I'O 
tins ol'itMit tjui I'sii’it, tjuaui ei tjni 
li int* juvtittir ininiiani. Sjiirittis fiiiiii 
saiic(Uf> in .''Huclio por ‘jiK'ni 

lUisi iiin si»ivitur. iiiiUH'ri- 

tarsi iiulli iimoiJt j'(»‘nanj. . . . ItliMii 
Jill Anxiriuui t|ni 

iiiunitMViT.tl «;um farnilia 

»-ua . . . tC'pisii lialit'i'tt fiill 1 ein luuin 
taiiHjuani puliliraiium. ilium iu 

terr.t, sod ul jusU; lac'ia.s vide. N’am 
iniust,a viiiculd tlirunijiit ju.'^lil.ia, Mem 
iu wTiutUH* htHuini ill luoiite. Ttuuc- 
furiuiu ji]'d"iut!' |»UTUjn»(u<; uiliil mvet 
ei de tjuo temerurie Judicatuv. Ki 
autcui ijui tfiuoro juclieat, ii*-;a t(*meii' 
iicces&e est, ul iioecat. . . . Jtfciii 
iu t:x]>ositio]ie p.saluii cii. Si tjuis ju.-- 
lus ost. ^jui iniu.sl.o malediciUu-, <*t si 
hdusic uudedieitu:, pru^uium illi rod- 
di^w. Hyisidorus iu T^ro d<‘ .sunflno 
*Qui noect,’ ail Apost-dus, ‘re- 
(••ipiet id tju<»d iiticuit.’ Xtiii sdUuh 
ciiiin frctk'udii*a est ei iiijuste 

uiitludieilur, uiliil oiiiuiiio ilhini 
lualedielioueiu obchse, veruiii nii'Ujie!’ 
credeudus Tiiaiodietus injuste, per 
iA pra'uni iu(Tcmeiit.a suj^difoic..” 

^ ‘ J^euTetum,' C. xi, Q. 

3, c. 1, ‘SSeutouLia p^vHtorift, biv# juBta 


t(3s a iiuuiljO!' (.)f canons which 

sine iiiiusta fucrit, timeuda est.” 

e. 2: ‘‘Si puis a propriit Kpiscopo 
(ftcuiuiuunicatus est: non euin prius 
al* alik- de*>ere susci]»i ; nisi aut a siu- 
fuont rcfoptus r.pisc»io, aul cousilio 
facto Kjjiscojii.'i o<vurrat etrespondeat : 
eti ."i Siiitnlo sati^lVcei it. et blsituerit 
Kid) alia cuui Bciitcutia rccipi. 
otiam circa laico.s ct. I’rc.-'l'Ytoros, et 
]>iac«»uos, cl omucrt (pti in eJeru sinl, 
couvenit cn.scrvari.’" 

r. {f; “ riiwuit uiiivcrso U‘Uicilio, ut 
pui cxc.oiumuiiicaUiH fucrit ]*!•>• sue 
Hive Kpiscopus, fiivc <]uilil»ftt 
c.lericu'<. ct * <u;c »‘xconiiuunica- 

tii'iiis ant*' amlicutiuui c^'miiiunicuni 
pra'sumpscrii, ipse in sc d.inmatiimi.-s 
judi'ditur scnl.ciitdaui pn»tuliv'e.“ 

L. *iU: “ ^Icric.us pui Kpi.scopl diMra.*- 
liiuicm circa seiiiiustaui putat, rccurrati 
ad )Synocliftu.’' 

* “(Iratian, VVcrctnin,' ('. xi. Q. 3, 
after r. -10, (Jratiinus; “ l’reiui.s.^is 

auctoritaLiWus, ([•ihu.s iniu.^tic senteutue 
usigic ad exctinimuuicatkuKiin ui riu^ijue 
parhk parfU’c juliemiir, ita rcfspondetur: 
(j^c^oriiis non dicit yeutcnliam iniuste 
ltd am c.'*se .‘•crvaiulani, s*ed fimendam. 
Sic ct. Tiuiciidii t^i-i crj;u, 

id cst noli cx .''Uj>crl»ia contcnuichda. 
Jtcli«iua‘ vero auctf»ritutcH de cxcoiu- 
iitunic.'dis lopuuid.ur, (}ui vel vneati ad 
Synt«luui venire t'^itcmpserunt, vol 
«calliiUtutil)U.s adversautiuin uccurrere 
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might seem to pro'^'i this/ and asks how these canons ^e 
■ to he reconciled with ■ each other.* He points out that a 
sentence may be unjust for various reasons: it may,, be 
unjust in consequence of the intention the judge, or’in 
con.sequenee of some impi-opricty in form,<ov in respeqt of 
the ground which is alleged for it; and'he cites a number 
of canons bearing more or less upon these various causes. 
Gratian’s own conclusions are not very clearly expressed, but 
he seems to mean that anunju.st sentence of excommunication, 
Mhougb it has no validity before Qod, must be rc.spected, both 
by the excommunicated person and by others, until it, has 
been brought before^the competent authority, except in the 
case where a person has been excommunicated because he 
W'ill not commit some wickedue.s.s.-* 

nescieutes, iniu.stam ornteiitiam a jutlice xi. (J. Ji, c. 30) et Afi ioiiii (0. xi. (J. 
rei>ortaveruiit, ,\t'l qui ucgleotu KUiO 3, <■. 9) atqiie Hliorum poncilioruin, 
vit-fc sinistram tie so (qiitiiotiem nasci iiroliitioiii iiijusto damiiatmn in ooni- 
perinittentcR BOiitcntiam in sc exoep- uiuniniieiii rocijii ante jiidieii cxattii- 
eruiit. Hoa Ri(iuiileni solos exconi- natioiioiii” 

municatioiii sontcutia ferii-e lii’ot.” •' (iralian, ‘Itocretum,’ G. x. Q. 3, 

Graliiin, ‘Decretum,’ C. xi. (). 3, Part. Part. V., t.tratianus ; “ Si ergo iuiuate 

IV., OratianuR : “ l)e liia iiiquam et '.leiecli, non etiain jicr K|iiM!oi>o.s re- 
hujuamodi, {ira'miRS.T:! auel.oritat.eR loqu- paivari possum., nisi do niauibua eorurn 
uiitur, non de iniuste .Ruspensia. Quod reci])iant, tpi.e lUoi-Rcrnnt : quoinodo 
autem iniustio sententi.c jiarenduin non sua auetoritate cuique licet iniuate 
sit iiiultis auctoritalilp’-.orobatur." ligatii tioinuiuiiicare, et els, non potita 
' Gratiau, ‘ Deeretum,’ G. xi. alMiIutione, sua celobrare offleia, sicut 

Q. 3, c. 4ti : “ Cui esl illatfi sententia, Uelasius videtur .sentire ? (i.r., C, xi. 
depouat errorem, cl vacua est ; gi Q. 3, c. 40, ‘ Gui est illala ’), Ad hec 
iniusta est, tanlo eani curart non del)et, respondendum c.“t, quod sententia 
quiindo apud Deum, et eius ecclesiam aliquando est iniusta ex animo pro- 
nemiuem potest gr.avare ini*,ja seiiteii- femntiR, iu.sta vero ex online, et 
tia. Ita ergo se non |i)>R(ilvi desideret, causa : aliijuaiido est iusta ex animo 
qua se nullaiciius perspicit oMigatum.” ct causa, sed non ox ordine : ^liquando 
‘ Gralian, ‘ Dccret+'m,’ C. xi. Q. 3, iusta ex auiulb etij)rdino, sed non ex 
after e. 04, Gratianus: “Ex Iiis djtur caissa. Gutn,fiutem ex causa iniusta 
intelligi, quod iniusta sententia nullum fuerit, aliquando nullum in eo omnmo 
alligat apud Deuni, nec apud Ecclesiam qui aeeusatur delictum est, quSd sit 
ejus ali(jiMs gravatur initjua sententia damnatiqne dignura q aliquando non 
sicut ex Gelasii capitulo habfeVur {i.c., G. est in eo illud, supra quod fertur sen- 
xi. Q. 3, c. 46, ‘ Cui est lllata ’). Non tenlia sed ex alio norninandus est. Ex 
ergo all eius couiiif juione absUucndum animo est iniusta, cum ajiquis servata 
est, nec ei ab officio cessandutn in quern iutegritate Cudiciarii ordini/'in adi|l- 
cognoscitur iniq»,i ]irobata sentpntia. terum, vcl quemlibet criminAtnm, non 
Cur ergo capitula Carthaginensis (0.^ amore, iiistitii, sed livore odii, vel 
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^There is an important passage in Stepj^en of Toumai which 
suras up the canonical view of excomyiunication. It must he ' 
observed, ho says, that a sentence of cxcommuniciftion can be 
regarded in thrce^ways. A man may be excommunicated 
bcfcjrc God and tlis Church, when a man has justly been cut^ 
> off from the Churcl on account of his crimes; or he may be in 


aut favore adversarioruf^i in* 
ductus sent^ntiam prefAi-. tjtide 
BoclU. super epistoL'uii Jacobi ait 11, 
‘ Tra cuim viri iuHtitiam Dei non 
operalur/ fjuia qui iratus in alitjuem 
»eiitcutiam profert, ei si ille f|uniitum 
ad se iuistam i*ej»orf,et Kentciitiaiii : iste 
tameii cjui non ariiore sed 

livore odii iu eum Mci?lentiam dedit, 
iustiiiam Dei, in perturlmtio non 

oadit, nv>u imitatur.” 

(Jraiian, *T)ecrctuui,’ C. x. Q. J, 
after c. 72, GraUniutt; “Hub; liaque 
i^cntenticc quie non ainore ius(it,i«e, r^jd 
ex alia qua!il>el. causa fertur iu <iueui- 
quaia hurniliter obedionduni est.” 

Grafian, ‘ JSecretuiu,’ C. x. <,b 3, 
Part V|,, Gratiamis: ‘’Cum ergo 
HCiitciitia ex ordin#* itiiusta est, nee 
tunc ab rceodeuiluni est: (piia 
ctiam ame ((uam sentontia daretuv in 
eum, ))vo <iua1itute sui reatus Jigatu.s 
apud Deum tcnelwitur. C<mtingit 
aliquaudo, ut a<lulter sententiain pro 
sacrilcgv rej>ort.et., cuiuH rcatuin iu 
conscientia non liabci. Hice Hcntcntla, 
e^i iniusta sit, <juia non cs( in co 
crimen, super qu»Hl lat-a cst sententia, 
tJ^uieu iuste ab eo reportata, cst, quia 
ex reatu adultcrii iaindiu a])ud Dcutii 
exconnIfunicatUB fueru^ Kt in hoc 
casu intelligenda est ilia auctoritas 
Cfregorii (* Sententia *ptwU>riB,’ *&c,, 
Gratfan, C. x. Q. 3, c. 1). lustaiu 
Beutcutiam vocat, quando crimen sub* 
est, super fj%od fertur ;#*iniustain, 
q^uaudo illud non subest, quit* tarnen 
timenda ^1 servanda cst, tpiia ex 
jlio iai*du^um damuand^s ^rat. Unde 
cum pifoaiisisaet Gregorius: ‘Utrum 
iuste an iniustc obligct jiastor, pastoris 


tftinen sententia ^rogi timonda est’ 
(sub^cutus adiccit), ‘ne in qui sulicst, 
et euin iniuste forKitan Ugatur, ipsam 
obligiitioiiis suic sententiain ^x alia 
cul]Ni mercatur. P.'Uitor ergo vel 
absolvere indiseretc timeat, vel ligaro. 
Is autein qui sub munu pastoris est, 
ligari tiiiftat vel iniuste: iicc paetoris 
K€i indicium Icmere repreheudat; ne 
ctsi iniust-e ligatus cst, ii>sa luinubc 
rcjn’ehensionis superbia, culpa, quic 
non oat, bat/ 

Alitiujiiido nuiliiin^ubest crimen et 
tamcn vel odio judiris, vel lactione 
iniriuoonun fq»positain sila sententiain 
damnatiouis in se cxcipit,” 

Graiiaii, ‘ Decretuni,’ 0. x. Q, 3, 
aftei’ c. 80. Oratianus : “ Hsve sen¬ 
tentia potiuK iudicerii la^lit, quain cum, 
iu qiumi teinerc fertur.” 

(iratiaii, ‘DecTCtuin,’ C. x. Q. 3, after 
c. UO, Oratianus; “Ilic ctsi, ut dictum 
cst, non teiiedtffi' ligatus ajnid Deuin, 
wiitciitia* tainen parcre deliet; ne ex 
su}»erbia ligetur, qui prius cx puritate 
conscienti^s absolutus t<*nol)atur/’ 

J^irt VTf., Oratianus: “Idem est, 
((uaiido goutra icquitatem sententia 
fertur: veluti qua\Kl(» subditi non 
posHunt cogi acFuialum, sciontes olicdi- 
entiam nun esse scivaiidain priulatis 
in rebus illi(titit.” 

Clratian, ‘ Decrctum,* 0. x. Q. 3, after 
c. 101, Oratianus: “Cum ergo sub¬ 
til i exoommunicantur, quia^ad malum 
cogi non^ossunt, tunc sententia: non 
est obcdienduin : quia iuxta illud 
Oelasii, * xv'cc api^u Deum nee apud 
K«clesiuin eius oueiiniuam gravat 
iniqua seutoiitia 'c, 4^). 
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the position of one who is excommunicated before God, and.is 
therefore not a membej; of His body, which is tlie Church, 
although He had not boon cut off from the Church by its 
sentence; or again, a man may be exeonimpnifcated before the 
Church, but not before God, if the sentence ,o{ cxcommupita- 
tion is unjust and founded upon no true caUsc.’ 

Finally, it is iniportiint 'to observe that the Decretals draw 
the same distinction l)etween the validity, of excommunication 
before God and before tiie Church. Innocent HI. in one 
passage does not hesitate to say, that there may bo cases 
where a Christian may know that a certain action will be 
a mortal sin, though it may not be possible to ])rove this to 
the Church, .and that in such a case he must rather submit to 
excommunication than commit the mortal sin; - and in another 
place he Lays it down explicitly that while the judgim'ut of 
God is alwa^'S true, the judginent of the Churcli may be 
erroneous, and that thus a man may be condtmnied by Uod 
who is held guiltless by the Church, and may b(^ condemned 
by the Church who is guiltless iHsfore Cod." 

It needs no elaborate argument to demon.strale thi> givat 
iinjiortance of tliis distinction between the formal and outward, 

' StPpliei) of 'L'ouriiiii, ‘Sumiim jiro norto soial. iiiipeitiniou- 

Dcni'ot.,' t'. iii. (J. 4, Did. iid c. 11 : turn ( (iiiiucii, lumiter (Hiod Mine nioruli 
“ Notandum. Kxcomi"’’,r’'catio tuulUs pocraO) non valcat carnalo comun'ti imn 
modisdicilur.. . . Excnmuimiioatui'.iu- exereero, ijuauivir. illud apud ocolesiam 
tern quia apud Deum ct cradesiain, idiu.s piobari; non [nMsit: an inipcdiiueutHin 

apud Deuin et non .'i)>ud nuelefiatn, alius hujusmodi non sciat ]ito cetOo, Hcd 

apu<l e«le«iani el non apUd Deum. cmlat. In primo ilaque casu del>et 

Apud Dcum el coclesiam ((ui projaer polius exconmmniiulioni.s ueulcnliam 

sua scelcra iuste jier HnnlclWiam ab liuiM'liter Kuslinerc, quaui per cainatp 

ec'-lesia siqiaratus esf. ; qui autem i‘omnierciuni peccaLutn operari iiior- 

criminaliter dcliiiquit, .statiin apud lale.'’ 

Drum pio excomniuukato habetur, “ ‘DecrotaU,'v. 39. 28; “Nosigitur 
quoniam, 4 U.aiituin ad ip.-iuin, non esl oonsaillalioni. «• tuiubreviterresiwntt^- 
uicudjrum corporis ^ui, quod cslecrle.siii, mus, (juod iudicum Dei verilBti,,^quR) 
((uaniviB per sentenliaitiecclesiiemiiisit non fallit, nco fallitur, seiiij)or imiiti- 
separalus tfoe!V. Apudeecleriam cl non lur : iudi^^ium autem,'ecelesiie non- 
.apud Deuin exeomuiunicatil.>, est, qui nuiiquam l)/>iuioneui sequitur, quam et 
non iuste, nulla causa subaiKlenle, fallcrc Sicpe o. ulingit, et falli. Propter 
senteutiam cxeonirauuieationis aecijiit. ’ quod contingit interdum, u^’qui ligatua 

* ‘Decretals,’ v. 39. 41: “Inquisi- est apud 'DiSUm, apud Eeclestam si* 
tioni turn brevilcia -espondentes, credi- .solulus: et qui liber est apud"Deum, 
mus dislingueudum, ulrum alter, ecclesLastica sit seuteutia innodatus.” 
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and the real validity of the censures of fhe Church. Mediaeval 
iJistory is full of examples of the deduce of these censures by 
men who had no thought of repudiating the spiritflal autliority 
of the Church.* would, however, be impossible to deal with 
tlfis subject completely without passing from an examin.atioiT 
' of the theories of the Canon law into the discussion of the 
goperal hi.slory of these eenturios, and that must be reserved 
for another volume. ^ 
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' CHAPTER, m 

HmmAiXY. 

We have now endeavoured to consid(ir some of tlic most 
important aspects of the ji^litical tlieory f)f the Civil and 
Canon lawyers down to the middle of tli(> thirteenth century. 
Enou^rh has been said to sh'6w the immense imi>ortancc o^ 
distiufiuishiniT the tendencies of that p(;ri<)d from those f)f the 
period which followed it; for the more closely we study the 
movement of ideas in the iliddle A^t's, the moi’e clear does 
it become to us that we }uust distin^^uish v(;ry sharply Ik*- 
tween the vi(nvs of those ^r<;at thinkers who in the thiiieenth 
century endeavoured to construct a coherent and logical 
system out of the infinitedy complex ehuuents of medimval 
life and thought, and the judgments of those eaidier wrikirs 
of the cleventh*^hd twelfth centuries who reja-esent an 
intellectual and j)olitical civilisation which was growing and 
changing too rapidly t(j allow them to stop and attempt to 
marshal their ideas in a systematic order. The great 
systematisers do no douht repres«nt the Middle Ages, but 
only in this sense,- that they endeavour to tix and define, and 
therefore in some measure to .stereotype, wh;’t had been & thing 
living and growing and continually cha 7 >ging. For thpre 
are few periods in the history of the world when the n^ove- 
ment o^ circumstances and hleas was more rapid, and there 
is nothing which still ohscures any reoh a])preh(^^ision of the 
Middle Ages mon; ((tfectively thiin the'notion that these 
centuries were a period of fixed opinions and ilnw’.rying 
conditions? n 

In this volume we have dsalt w^th some aspects of the 
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political ideas implicit or formally expressed in a literature 
whose conceptions are directly founded upon antiquity, the' 
civilians building primarily upon the ancient jurisprudence, 
the canonists •primarily ujion the Christian Fathers: they 
r(^resent, therefore, some of the most important elements 
’ wliich the Jliddlc Ages inherited from the ancient world. 

Jf now we ask ourselves what are Ithe most significant 
conceptions which tfjey pmstait, we may well begin with that 
majestic conception of Law, prestmted to us both by civilians 
and canonists, as rejwesHutjug jkA the mere will or pow«r of a 
community or ruler, but rather the attempt to translate into 
the terms and to adajit to tlie conditions of actual life, those 
ultimate princijdq}^ of Justice ai^d equity by which, as they 
believed, the whole universe w'as controlled and qrdered. In 
J.ho civilians this is related jiriniJii ily to the discussion of the 
nature and meaning of aqn'dn/f and jvn/i.iia, aijf] secondarily 
to thei)' treatment of iho J>innil./' ; while the canonists 
deal with it chiefly in relation to the J'lts nnlu.ntl/’ and its 
eharai-te.r as the standard to which all laws must eoufomi, the 
norm or tost to bo applied to all iirstitutions. 

It is out of these' eoneejdions that there grows the ncce.ssity 
. f distinguishing between the world as it actually exists, and 
the ideal or jierfect conception of the world and human life. 
And, again, canonists and civilians have aln?e inherited from 
the later philosophy of the ancient w'orld and fmm the 
Fathers the conception of the distinction between the natuial 
conditions of human life, which they think of as primitive, 
and the conventional institutions undw wdiicli men actually 
live. Hlany of these conventions are in*theui.selves to be 
reprobated, but we accepted as being tlu* means by w’hich 
m§n’s vicious aiid^criminai tcnden^cies m.ay f>e controlled, and 
they iruiy be trained for the ideal. 

Wii have dealt with the treatment of the institijtions of 
slavery anfi jwoper^’as illustrating tHis conception, but the 
theory of the State botli in the canonists and civilians is also 
related it. To yrem l)oth the •State is a .sacred institution 
that H necessary and sacred as the pieans of esiabltshing such 
a measui-e of justice and ordeitfis js attainable in tliis world. 
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The canonists do notiindeed look upon it as natural in tli.e 
stricter sense, but rathei? as a conventional institution, maue 
necessaty by men’s \icos, but still a sacred and divine remedy 
for those evils, and with this judgment the civilians probably 
agreed. They represent not so much the Aristotelian thepVy 
of the State, as that modification of it presented by some at 
least of the Stoic writers.^ It has indeed been urged by some 
writers of eminence that the ccclesi istica] theory of the State 
denied its sacred character, and, following some supposed 
tlieoiy of St Augustine, held that, the State did not really 
represent the authority of God. We shall have to riituT-n to 
this question in later volumes, and sh.all then try to reduce 
the comjfiexities t)f inediasYal thought to some rcfisonable 
proportions. In the meanwhile, we mu.st content ourselves 
with saj'ing that this is not'the (umccptiou of tins canon law 
not evtm of t}ie Decretals, and that whatever may he: the final 
conclu,sit)u uliout the general principles of the iliddle Ages, 
the canonists at least as wmll as the civilians held to the 
principle of the saenal chai-acter of the State. 

The civilians, as far as we can understtiud them, shar ed in 
these coucejrtions, but we also find in sonte of their writings 
an interesting attempt to (‘stablish the concejrtioii of the .State 
as restiirg ujron the natural lelation betAveen the Avhoh'. society 
or uitirer^UjiK its membcr.s.“ It would .seem that' we 
luive here a more organic conception of the natur<‘ of political 
society, as necessarily arising out of the constitution of numan 
nature and the pr inciples of social rclatkrns. And alongside 
of this and in close relation to it*.we have to recogni.se the 
great impoi'tance. of the fact that the ciA'ilians repeated for 
the Middle Ages the ja-inciiiles of the Eoman juri.sprtldence 
that the only source of political Hauthoi’ijy was the Avhplo 
community, the or pujmhiK. In our first,vo[ume 

wo ha\e pointed fiut the giurat significance of the fact that 
this was the normal vhcory which thc»i'iu!it!nt w6‘fld handed 
on to tht; iMiddle Ages and tin; modern w’Tirld. This was not 
the less important, because;., the conception coincided with the 
nati\'e travlitiens of tin; barbarian scx;ictios; the doctrine of 
> Cf. vol. i. {.p. 23-29. - Cf. p. 57. 
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the civilians stated clearly and explicitly what wa.s implicit, 
iir the new constitutions. 

ITlierc are indeed other aspects of the theory of the ancient 
jurists which do hiot correspond with the traditions of tlx; 
new societies, anti here the influijnce of the civilians is nioi'e, 
complex, and it requires some Cfire and some discrimination 
,to* estimate the whole yature of this. We Jiave seen that 
they wei'e divided *ij)on the (|ues;J,ion whether the Roman 
people, in transfeirin^ their authority to the enq)eror, had 
wlxdly jiarted M'itli their Ari;;inal authority. .Some of them 
mamtained that this was thi' ease, and here we have what 
was uiidouhtedly a new' and alien olepicnt in tlie niedimval 
tradition. Some the civiliaiif* maintained that the jieople 
havinjr transferred their authority had done this fjnee. and for 
all, and that even their eii.stom had lost its original force in 
making and ahrogaiing lav,'; and that thus thy*emperor was 
left as the Sole and absolute legislator. This conception w'as 
new t.o th(' Sliddle Ages, anti indeed it did not attain any 
great imj)orlance in tlie.se times: its de.vtdopnienf belongs to 
the period of the Renaissance, when, in tla^ bre.aking up of 
the general fabric, of mediawal civilisation, the personal 
monarchies whicli reached theii’ full development, in the 
fjcventecntli century ])ega)i to t.ake definiti' sliape. ,'^ome 
share in tin's develo])ment is probably to iTe traced to the 
inlIuonc<' of .sojiie of the civili.-m.s. 

It is, however, a. gri'-at mistake to supi)Ose that this was 
the only or the mo.st general view' of the ci\ ilian.s, for many 
of thorn, including the gwat Azo, ludd (|uite another view, 
and maintained that the people had never ^ally parted with 
their ^luthority, Uiat the ruler held :i delegated authority 
w;]wch was not unlimited, Kdiile the people alway.s continued 
to wnW'ol all legislation l.iy tlieir custom, and might (w’on 
if they clio.se reclaim tin; authority wdiicli they harl eytrusted 
to the ruleff And, i^,Ve have .seen, lrftei iu.s, Rogei-, ;uid Azo 
are very clear in ^ohfing that the emperor^ even though 
^itrupttor^ by the with degislatixs! as well as ad¬ 

ministrative authority, could only e.xerciso 4>hls* with the 
counsel and consent of •the SehatCj which Azo, at lea.st, held 
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, had received ite autlionty from the popuhis. Their doctri^ 

' ia generally ^related to the phrases of Theodosius and Valen- 
tiniau in the Code, but we are left with the impression thn-t 
,we may here suspect also the influence of 'the contempora^ 
constitutions. • ‘ t 

The canonists have little to say directly upon this subject: 
some of them, indeed, like Euflnus, qgrec with those civilijtus. 
who hold that custom ha.'j no longA- any/legislative authority, 
except with tire consent of the ruler; but on the whole the 
great lm]>orta.nec attaclied to custom in the canonical theory 
of law, and the llnal decision of the Decretals that cusfom, 
under the condition o,f a legal period of proscription, always 
retained the force of law, seem to throw'^dio weight of the 
winon law on to the same side as the' ci\'iliaus like Azo. 

It is difficult to summaiise what we iiav(! said as to the 


theory of thc^ relations (jf the two authorities of Church and 
State,; but wo may once again point out that in order to 
understand their relation in tla; Middh' Ages w(( must begin 
by taking account of tht' fact, which is brought out Avith 
special clearm^s in the work of the ci\ilians, that a, great 
part of tlur exemptions of the ch'rgy from secular juris¬ 
dictions and obligations, and a gotid deal of their claim to 
intervene authoritatively in scculai;. aliairs, is really to lx> 
traced to the deliberate organisation of society in the later 
empire, and (.‘.specially by Justinian. And flnallj^ we think 
that an examination,of tin; suViject will have made it clear 
that while tht' Church had come to claim a tremendous 
uuthoihy in i‘ola(ion*'to the empive, it is not ttu' case that 
the Church as iVpresented in the deliberate judgments of 
the Canon law |•iainled to be su])remt! ovft- the State. The 
normal doctrine of tln^ Cavon lau’*' doAvn t") the time of the 
Deci’ctals is t,hc sanu! as that of the tifth and tlffi ninth 


centuries, that the two ahthoritics, the ecclesiastical and 
the civil, were efjualfy and separately*thrived from Christ, 
and that striqtly each was supreme in ils oavu spliei'c. 
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opinion secius'VliniTont—he call, 
tlu'in insci'ipMn, 12S, 129. 
Angustinc, St— 

liilliipinc of his l.heoi-y of proiurly 
on the canonists, 13(i-y2. 

His saving that God comniaud.s 
obedience to .secuhir .authority, 
eviii in hands of an «;u'oelievcr, 
Cited Iiy Ivo and Gralian, 140, 
1 ‘j7. 

In tho.sc Ihiiig.s in regard to which 
Scripture has laid down no rule, 
the eiistonis of the iicople of Hod 
are to he taken for law, l.’il, lifl. 

His classilieatioii of authoi'itie.s in 
the Cliiireh and their relation to 
cacy otlicr, 1C2. * 

Azo. civilian— , 

Oefinitioii nfixjiiiliiJi, 8. 

Di.scussion of natiure of ju.stioe, 11. 

Distinction hetweeu justice in God 
and man, II. , 

Ji's Hows from justice “vcliil a 
materiii cttpiasi fonte,” 14, 

All Jiira have their foundation ini 
justice, 11. *1 


Distinction between imperfect just¬ 
ice, which allows a man to reWrn 
violence, and the perfect, wlsicli 
bids a man turn the other check 
to the .siuiter, 20, 21. a 

Pull di.scunsiiAi of nature of jus, 

26,20. , 

Lavs down tripartite nature of jus, 
26,20. * 
Ditrcrciit senses of jus naturcUe—as 
instinct, as jus comumw =jiis 
t(ie,iil.iiiiii, as contained iu MOsaie 
X Law and Gospel, as that which 
is i*nuusimum, as Civil Law, 
30. I 

/((s iialiti-iih einculoiji, 31. 

' ,7uk iiKturiile imnniUhlc, 32, 

All rescripts contrary to it are, void, 

X'mii'i’ J/is cirilc slave has no 

Itepeat.s of Institutes on 

limitalioii of rights ol mii.strr 
over .-lave, 37 . 

■\vho kills Ijis slave liahlo a.s 
he had killed a lieeinart. 

o7; oS. 

Slave who lias lied to ('hurcli to 

excessive cruelty of In's 
master, tu Ik* .sold, oS 
Jlejooiluee.s pro>ision •)!' .Vove.ls 
aooiit ordinaii'-ii of .slaMj« and 
their receitthm info monastery, 
rts. 30. 

Jiold.s lliat osri ipU/t'is U t'i'/r libci'j 
-lO. 


r 


Another ]>nnted read.s “leM? 

liher. vere- serviis.” 40. 
AscrtpliUns can he ordained without 
|hi.s nia.vter’s conseiit, Imt imu'l 
continue to il!schar};e hi.s legal 
task, 10. 

Treatnu'.nt of private ]»royterty ami 

jus ttiti ufule,, 4r»-17. « 

i*rohahiv inliueueed hy Fathers aiul 

eammmts, 47. 


e'.'itrix et iulerprcTatrix,” .02. 
Peliiiitiou and of legal ciistOKi, 
54. 


The hniidred senator's c{ Koine 
elecled liy Die people, 50. 
ilohls that custom of Jtoman peojdo 
^ • still retCniiH legislative authtf^ity, 
63-05. ^ 

rioiiKin jieojile may reclaim autlior- 
ity whii'h they have conferred ou 
enyieror, as they^did before, 64, 
65. ^ 

ICn^peroK an only make laws with 
coiiuser and consent of the 
Semite, 68. * 

of omperor whic]3 do soil- 
ous injury to any one ai% invalid 
unless issued with a non obstante 
Uausl, 70 . 
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It must be assumed that emperor 

k desire^ to act iu accordance with 
aw, unless he definitely says the 
contrary, for he has sworn to ob- 
• serve the law, 70. « 

Emjieror can miifee*grants of pro- 
^ perty which is partly his, anrl of 
other pro]ierty tf benefit of the 
* whole State requires it, 74. 
ftescripts or tnioUegia contrary to 
law of God or Scripture to be 
• rejected, 79. • 

Emjusror has boon obliged to peij>iit 
usury, although oontnlVy to God's 
• law, on account of need.s of the 
world, 79. 

C'riiuinal c.asea .against clergy to^o 
to secular court; it can acquit, but 
cannot jmiiisli until the cleric lias 
been .legrndeil by the bishop, 8.5. 

Ill ecclesiastical ca-ses,against lay¬ 
men, the )rrirses t^*sit with the 
bishop, -SlJ. 

Any per.son sii.specting the .secular 
jiiilge can dinn.aiiii that arclibisiiop 
should sit with him, 89. 

Ill episco\.iil elections chief cli'rgy of 
di'iecsc to elect, three persons who 
are to elect the bi.shop. 91. 

Bagarottns: Xo civil c.ase .again.st a cleric 
is to ill! received b\ the secular court, 

Basil, St: I’lace of custom in ('liureh 
instil,ntknis, cited liv Ivoaiid (Iratiau, 
161, Kid- 

Bassioiiii.s, .Jo.amies, eivili.an - 

tJoinmon piopcrty tielongs to priiii- 
;.'\al ./ii.'i /la/ny/i/c, ■I I. 

, A genera] cn.stoin .still abrogates law, 
and even the cnsloin of a i.arncular 
city, if adopted .lulilieratcly and 
with full hnowle.lge, titi. 

<lod established the emperor oil 
earth im a jirnniralur through 
whom He might make haws, 76, 77. 
Canons of first four general councils 
given force of law by J iislinian, 80. 
• Ecclesiastic.al ca.ses against cletgy 
belong to bishop, 8’J. 

Civil^ases iiy laymen against clergy 
go 10 bishop, but Wiere are some 
cases, such ns those coiiceridng 
1, which he cmnot deeWe, 

oases against clergy go to 
secular court, but it oaimot puui.sh 
until bi.sli£p has dcgradei^ and lie 
has right to judge whethijr evidence 
is sufficient, 85. > ' • 

Layman charged with •icclesiastioal 
offmipe^ bo tried by the liishop 
and the praxes, 86. • 

Laynan suspooting judge may de¬ 
mand that bishop should sit with 
him, 89. • 

VtlL. 11. 

* 


• •ireedoi 
83. , 
Criminal 


Interprets Novels as meaning that 
a man may appeal from the judge* 
ft) the bishop, and then to prince, 

89. • 

In episcopal elections, principal 
persons, arch ■ presbyters, arch¬ 
deacons, and other clergy to elects 
i three persons, who are then to 
• elect the bishop, 90. 

Benedictus Lovita: Cites spurious capitu¬ 
laries of Charlemagne reviving law of 
Constantine, l!22,J^:t9. 240. 

TJesta, Professor K., ‘L’Opora d'lrnerio,’ 

8. # 

Bolofjna— 

Beginnings of law school of^. 

IViices of systematic study of Roman 
law in earlier Mitldle Ages, befoi*© 
this, 6. 

TTiieriiis the founder of this, 8, 
Possilittity that latt'r memhers of 
school of Bologna took a stricter 
view of obligation of magistrate to 
decide according to^triet law than 
the curlier members, or those who 
w'ere autecedeut to or indopendont 
of it, 14. 

‘ Bra<‘hylogiis ’— 

Draws attention to the apparently 
ct>ntrafli*'t«»rY statements of Code 
on tins relation of magistrate to 
• 111 . 

Put'S togoilicr jihraws of Klorentinus 
and IJlpian about slavery aud 
iuttumh, ‘M. 

Ennmcratc.s si.x methods by w’hich 
men can ai*qnire dondnia under 
Jits niilitrah\ 

Custom oiiimot override ratio or lex^ 

(ilo.ss on it qmlIcK Cicero m saying 
Hull law of custom is that wliich 
the will of all has ajquoved. 5*2, 53. 
Civil cases between clergy and laity 
go to bishop, 82. 

Crin(it):ft c.ases against clergy may go 
either to bishop or the socumr 
(‘our^ 81. 

If bishoji fmds tlui cleric guilty, he is 
to baud hiSi over to secular court 
to be pnni.shed, 84. 

If the secular court linds the cleric 
guilty, it caifhot punish till bishop 
- lias (icgnideil, and if he is doubtM 
^ about the case he is to I’tjfer the 
case to the i>rince, 84. 

» Civil cases can, with consent of both 
jiartifis, Iw taken to the bisho)), 87. 
Any suitor suspecting the judge can 
demand that bishop should sit 
with him, 88. • 

Brie^ProfL*K.sor Siegfried, ‘ T)io Behre vom 
Gewohnheitsrechtj^r>, 158. 

Bulgurjis, civiUan*^0 • 

f One of the four doctors, the irnmedi* 
^atc successor of Irnetius, 15. 

R* 
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Comment on phrase of Paulas, “In 
omnihns qnidem . . . ajquitaa 
speetanda est,” 16, 16. *• 

Laws contl'ciT}' to cu^uitas must he 
aholislicil, l5, 16. 

Judge must decide according to 
mjvitas, not jtts sfrictvm, 15, 16. 

Jus natitrale imrautahlc by civil ItjtV, 
but actually abrogated in soKie 
cases, 32, 33. 

By jus nnturalc all ins'! are free and 
equal, 36, 30... 

By jus ciink slave has no jmsmin, 36. 

By./«i’ luUumilc slave is underd* obli- 
,'atioiis,’’ and ethers are under 
“obligations” to him, 30. I 

Slave eanuot sue or he sued in civil | 
inatters, but he can in criminal 
eases, 36. 

Slave can proceed even against his 
master in such cases, mod Cor his 
liberty, 30. 

Jmlicial authority belongs to the 
wu(nersi'n.s, or to him who 
represents it, ,57. ‘ 

Uflir-iTsi-laS rv ^lopijus, 57. 

Universal custom l ontiuucs to abro¬ 
gate law, 6 . 1 , 66 . 

Even the custom of a particular cily 
does this iC adopted deliberately | 
full knowledge, 

Deuie.s that emiieror recpiires to j 
follow the law of 'J'heixlosiiis and ' 
Valentinian iu regard to legisla¬ 
tion. 60, 

Burcharil of VVorms, canonist of eleventh 
century— 

All men, free or slave, .are brethi'cn, 
and must treat each other merci¬ 
fully, Its. 

Application of Hiis prineijile to mar¬ 
riage of iree woman and slave 
husband, 118. 

Cites Isidore’s idirase cm slavery .as 
consequence and imnishmont of 
sin, lit). ' 

Btshop may not emancipate Church 
slaves unless he pays eqviiu iisat iou, 
121 . 

Cites canon of Oatgrie auathem.atis- 
ing those who cneoiirage slaves to 
lly from their masters, l'J 2 . 

Cites eamm of Altheim eveonumuii- 
entiiig fugitive slaves, 122. ,, 

Slavis cannot be ordained i.ules.s 
emancipated, 123. 

Ordained slave may be eompi'lletl to 
serve his master’s ehnreli, 123. 

Question as to slave ordained witliont 
his in.a.ster’s knowledge, 124, 125. I 

Slave not to tjv reeeiveil into iiionas- ! 
terv without mastur’,s permission, 
128. 

Bisliop iliust|i,nt|i...e in his vasibation 
whettier ni.asters have killeii theli 
slaves, 130. ' 


Marritige of’ slaves of different 
masters only lawful with mas|sr8’ 
consent, hut if they have lon- 
seutod, cannot be dissolved, 131. 
Chunrh ^sanctuary for slaves, ?38. 
Forbids ki<’m,appiug, 134. 

Cites canon which imposes very mild 
penance ou man who has stolen 
throngli want, 142. ' , 

Cites canon anathematising those who 
rebel against the king, inasnmeb as 
j^he is the Tjord’s anointed, 146. . 

Exercise of justice in criminal cases 
derit es its authority from tiod, 147. 
Cites l.sidove’s phrases on funoUan of 
Sjtate being to luoraote justice, &c., 

> liiO. 

Cites St Augustine’s phrase, that 
where there is no rule of Scrip, 
tiire, the cu.stoms of the iwople of 
God are to lie taken for law, 1.54, 
Itil. ' , 

Pope alone ha.s iiiitliority to summon 
Svmid whieli him legal authority, 
KM. 

Evil oatlis must uot be kept, 202. 
Kxeommuuieatiou and its results, 
203, 2ii4. 

Cites jiass.'igc iielongiiig to literature 
of Doiiation of Constantine, but 
not llonalion itself, 20 !), 

Secular iiuUiorit.v and law subject to 
law of God, 2’J8. 

Bishnjis to iieotect llie oppressed and 
to excommunicate tlie uiiinressor, 
2;’.9. 

La vmcn .summoned to Church synod.'-, 
24,1. 

Canop law and eanonists— 

f.e)ii escnl.s in part the older elements 
of mediieval civilisation, 2 . 
According to ‘ Petri Exceptione.s,' 
“majoris vigoris” th/in -secular 
laws, 1-1 (note 1 ). 

May be set aside by judge for special 
reasons, 14 (note 4 i. 

Its ( oneeption of /«« naturuh more 
*• clearly de|inc.l than that , of 
civiliaii.s, 31. 

Treatmeiil of its relation to civil law 
by eivilL.ns, 78-80. 

Its relation to civil law not the same 
V lus thal^f divine law, 80. 

Canons of the first four general 
fotmeils have the fohoe of law, 
because Justinian gave them this, 
7!*. 60. 

Suiireyie in its own sjdiere, but not 
sin tnV of civil law, 80. 

‘ Petri If.-eeptionea ’ suggests that it 
canon law and civiViavy differ, the 
forinv” must prevail, 80'(note , 
Value of canon law as r^iircsenting 
the I'ousidered and deliberate judg- 
■imeu^ of ecclesiastical writers, 93.' 
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Sources of canon law, 94, 95. 
llioory of law derived from Eoman 
law, liut tlirou>;Ii Isidore, 96., 

Jus canonum may in secondary sense 
be called Jus accord¬ 

ing to Stephen X Touruai, 139, 
- 181. 

"Theory of proportjn 136-112. 

Differs from jus divinum, i.c., ym? 
naturuXe, on subject of private 
property, 189. 

'Customs ot people of (lod, or h^tihtta 
of foriiiet ijeiierfitious. to be li^eii 
as law in those tilings aiiout which 
• Scripture has made no rule, 154, 
161, 162. 

Eulc of 1‘opc 'J'elesphortiB void, tie- 
cause not accepted liy custom of 
tiiose concenieti. 15fi, 166. 
Relation to custom, 157-l.b9, 186- 
188, itU, ItCi. 

Theory ot canon law iu*hc cauonist.s, 
160-197. 

Gratian’s general jirineijiles of haw 
in relation to, 16-|, Ul.a. 

Jus ihrtiiinii not the same as canon 
law. 16:'., liiO. 

Inlerior to Scripture and Jiis wthtr- 
«/e, ItiS, li»9. 

Pecrees of eoiiucil.s as canons, liit). 
170. 

Pcert-es of I'npes as canons, 170- 
Kb, l.SS-190. 

Decree of Pope Anastasius con¬ 
trary to ei'angelieid pn-ei'pts 
and eaiiier Fallier.s invalid, 171, 
1.89. 

Relative authority of I'opes and 
Kathers in relation to canons, 175, 

Authority of canons a qiiestron ot 
jiirisdielion, 17.">, 176. 

Its authority luiiding on all Christian 
meii, Imt relative to its p rpose, 
176-177. 

Treatment of suliject by raucapalea, 
178-180. 

Origin according to Ilulinus and 
Stephen, 1.81-185, • 

Use of phr.ase.yi/.s'dtrtrtwm in relation 
toJt by Stcjihen of Touruai, 181, 
182. • 

New canons c.auno1 always override 
«• old, 185, 1S6, 198. Ityi. 
Di3pen|utions. 190-192. 

Tendency of JJnguccio to depreciate 
Pecrews, lit2. • 

Important introductory l(jj;ters to 
Comjiilatmus iii. and ami to 
Gregory IX.'s l)cciel.us, i» de- 
veloping position of iopc as Icgis- 
latol, IW. 

t Treawent of relation* of Cliurch 
nn“state, 198-249. 

Treatment of its rclntioa to seculai 
law by canonists, 227-l^. * 


Church and State— 

Treatment of thoir relation by* 
tivilinns, 76-91, 254. 

The divine law suferior to that of 
State, 77-79. 

But that does not apply to canon 
law, unless this is suggested by* 

‘ Petri Exceptioncs,’ 79, 80. 
Immunities of clergy, 81 -86. 

Roger and Ae.cur.sius hold tlmt if 
layma* bring suit against cleric, 
and is dis.s.uti(itied with judgment 
of bishop, he may have recourse 
#10 secular court, 82, 83. 

Laity suliject to C'lmrcli law and 
courts in ecclesiiustioal matters, 
. 86 . 

Jo. Bassiiimis, Azo, and Accursius 
hold tliat when a layman is tried 
for an ecclesiastical oUi'iu'.e, the 
civiBniagistrate must sit with the 
bishop, 86, 87. 

Civilians reeogiiiae rigid of ecclesi¬ 
astical autliority te iuteriene in 
• secular cases to secure justice, 87, 
88 . 

Tlieir 1 'riuriide.i divived from Novels, 

.8K-‘.«). • 

i’vovision in civilians aluiut election 
ot liisliops, IH). 

I’leatiuiuit of tile suliject by cau- 
oui.-ts, 1118-21!#, 25-1. 
fielasiau tlieory as rcpTCsented l>y 
iStcpiieii, li'.s, 199. 

I'A.'iiiiiuation tif su}i]>osed claim on 
)iart o( t.'limidi to lie .sH])rcmc over 
Stale. 200 22-1. 

Tradition of eases wlierc ]\>]>es had 
ap|ioiiitcd or (lcpo.sed rulers, 200- 
202 . 

E.vcoinmuuicuti.«i and deposition, 
202-206. ■“ 

'lieoi y limt I’etcr .and his successors 
had received aiilhority over tem¬ 
poral as well as sjdritiial kingdom 
from Dlirist, 206-209, 

'I'lie Donalion of Comstantinc in 
eaui)^ law, 20!<-213. 

Tnatineut of rel.ation of authority 
of I’ope to*liat ot secular ruler in 
the Decretals, 213-224. 

Letter of Imioceut 111. to Eniporor 
Ale.vius, 21;!%I7. 

Letter ot Imioeent III. on ili.sputed 
1 eleetioii of Philip of Suabia and 
Otto to empire, 217-219. 
sLetter of Innocent 111. defcnvling 
his claim to arliitratc "between 
Kiiif^ of France and England, 
219-222. 

Piicrctals illustrating repudiation of 
. claim to political supremacy, 222, 
22 ;^. 

Clnini in O 

Decretum that Tope is ccrua im- 
^KTutur, 224. 
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Phrases expressive of superior dig¬ 
nity of CSiuroh, “soul and body,” 
‘ ‘ sun and moon,” 226. ' 

Theory of unonists with regard to 
relations of canon law and secular 
law, 227-233. 

ITicoit of canonists as to relation 
of clergy to the secular authoriiv, 
233-238. X 

Theory of the canonists with regard 
to right of the Chprch to inter¬ 
vene for defence of the oi)i)resscd, 
238-242. 

Traces of theory of rights gf laity 
to ii voice iu'goveniujcnt of the 
Church, 242, 213. 

Theory of ciuionists with regard to 
excommunication and its validity, 
243-249. 

Cicero— 

Definition of aguilas ,fl[uotcd by 
civilians, 8. 

Deliuition of justice quoted by 
Phacculjjiius, 10. 

His eonc(']iUon of natural law, 29., 

Statenient almut custom ami law 
quoted hy Gloss on ‘ Bracliylogus,’ 


Hi.s doctrine that law of nature is 
law of God followed h.v leathers, 
Isidore, and cjinon law, 99. 

Civil L,aw. See under ./ms CU'ile. 
(.iivilians— 

Their political theory founded 
l.aw-l)ook.s of .ln.stini.'in, 0, 26. 

Normal conception of I'guiftfn, 
justice, and Jus, 7, 8. 

Nature of justice and its relation to 
•ilm 

Tlieir theory of/i«t, 13-27. 

Pos.sil)le (liverpjffic.- hetweuii civilians 
auteceder.. to, or imlependent of, 
school of Ihdogna, and the lat<T 
niemhers of the .-.ehool, oii otiliga- 
tion of magistrates to decide ac¬ 
cording to slriet liiw,<l'l, 1:1, 17. 

Their tlieory of./M.v uutwrah', 2f'-.i.‘!. 

Dillicultj with regard ^lo exi.sting 
iustitntinns which are contrary to 
jus naiurah, 3:i(,,49. 

Tlinir theory of slaven', 31-40. 

Their theory of in-ojierty, 41-49. 

Csc the word I'f'c iu widest sense 
well .as iu that of G.aius, 50, 
.51. 


All recognise that custom once had 
force of law, dilVer whether this is 
still the case, 52-5-1. ' 

Their theory of politicUr authority, 
.56-75. 

Are agreed that the people is the 
source of political authority, .56- 
75. 

Are diviJj-.'.Jj..'., e 'tion whether the 
people stitc retain its authority 
59-67. 


Maintain the sacred character of the 
secular law, 77. 

Becogniae the oxisteuce alongside pf 
this of another system of law and 
authority, 77-80. 

ClerCT— ”«• n 

Exemption from secular jurisdiction, 
treatmenttof this hy civiliausf'Sl- 
86 . 

Treatment of this by canonists, 233- 
238. 


Exemption from taxation, treatineut 
by canonists, 236, 237. 

Tliey .-rre normally subject to secular 
authority in secular roattersi, ac¬ 
cording to canonists, 237, 238. 

‘ t’ologue Gloss on Institutes ’: Author 
identified by Pitting with Oualcausus 
of Pavia (see under Oualcausus), 42. 
Compilations: Pivc oollertions of Papal 
Decretals before Giegory IX., 94, 195. 
(lonstantim: ,,, JCm|)eror- 

His plirtusK about custom in Cod, 
viii. .52 (.53), 2 ; 59. 

Donation, of. See under Donation. 
Constitution of Sirnioiid, a genui: e 
1-aw of (tnisbtntine, 222, 240. 
Corpus JmJ,s ChuUs. See under .las- 
tiiiian. 

Councils, General— 

tiauons of first four h.ave been given 
force of hiw iiy Jiisiiiii;in, 79, 80. 
Place of their decrees in canon law, 
9-1, 163, 167. 177. 178, 182. 

Can only t<e sunimoiied ,J,y Pope, 
164, 169. 

Councils, Provim;i:il— 

Some of tlicir c:iiiou.s in body of 
canon hiw. '.t4. 

Place of tlieir decrees in (Imrch 
p authority, 163, 167, 170, 182. ‘ 

llieir dccree.s only hiiiding upon 
those who .are nmter tiie jurisdic- 
tion of hishoii of the province, 
184. 

((ustom 

'i'reatmeut hy the civilians, 50-455. 
All civilian.s recognise that it once 
‘ had force of law, 52-.55. 

Subject to eipiity and .jiistiee, 53." 
Treatment of it by civilians in rela¬ 
tion to political authority, 59-67. 
Diveigeiiee among them as to the 
1 question whether it still hasiljjrce 
of I.iw, 59-67. 


Daw must he conformed to custom of 
country, :iccor(ling to Isidore, Ivo, 
and Gratian, 96, 97,100. 

Isidom and Oratia’is divide all law 
.linto ti.itnral and customary, 98. 
All hiimrn law is custom, written or' 
unwritten, 99, 109, 155. 

The jiM gentium a part of instonKirs, 
law, 114, 11.5, m. *• ^ 

Treatment of its relation to civil law 
eby lae canonists, 153-159. 
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No law is valid which is not accepted 
by the custom of those concerned, 
166. 

^estioQ how far custom still con¬ 
tinues to have the force of law 
according to cq^o^#ts, ]6fi-158. 

Decretals of Gregory IX. hold that 
• custom with legijf prescription has 
force of law, 158. 


Damasus 

•Civilian .and canonist of early thir¬ 
teenth century, 108. • 

Jvs nntumlc unehangea'de cven*hy 
, Pope, 108. 

Decretals of Pope contrary to gen¬ 
eral canons approved by .authoiiily 
of Hcriptnre are void, 10:!. 

Denies that emperor has temporal 
authority from Poj'C; he has it 
from Gorl, 21ti. 

PojH! could not reccivt cnijiire from 
Constanlinc.nor cdti id Constantine 
binil his successor, 212. 

Decretals— 

1'he rtv.5 eominlations, i>l, 19.5. 

The great collection of Gregory l.\., 
ft.''). 

Tlie. Sext, t\ie Clementines, 95. 

No emstom ean nv.!rridi*./)'.s iuttityaU, 
any transgre.ssion of it emlaugers 
a man’s .salvation, 198. 

Tlie place of .aistom in law, 15.8,1.59. 

As IV.rmnig ]>art of c.anon law', lti2, 
Kil, 1(11, 170-175, 179, 1.8:1, IH 
Iffi. l.ss-190, 192, 19::, 191-197. 

Theory of canon law in tln ni, 191- 
1!'7.' 

Treatment of .piestion of authority 
of Pope over i-inpei'or. 21.1-221. 

Deu.sdedit, < lanUnal, ean.mist of el|Venth 
century— 

Cites provision against .sale of Cliris- 
tiiin men into slavery, 1114. 

Citcsflloiiians -viii. and 1 Peter il on 
sacred charai ter of seeular author¬ 
ity, 147- 

Cites r'.anou, which lays down that 
authority of erimiiial justiiK! is 
dcriveil i'rom God, 147. 

Cite.s Gela-sius’ theory of the two 
ffttlioritics, the ajelesiasticiil and 
the secular, both in.stituteii by 
Christ, 148. 

Sites Tsiclore’s ‘ Scutroces' on ninc- 
tioff of State to .set forward justice, 
&c., 1.50. ^ 

Cites worils of Syuod of Home in 
which tf’ope ,Iohn V>U., witli 
bishops, &,o., elects Charles the 
Bald as emperor, ?pl. 

Cites l^ni Auastasnis ‘Bibliothe- 
AiT ius’ the tradition that Pope 
OlRigory led revolt of Italy against 
iconoclastic emperor, 201. 

Cites Donation of Cons^ntii)^, 209. 


Cites Constitution of Sirmond au¬ 
thorising any party in a case, 
prithout consent of the other ptvrty, 
to take the casmto the bishop, 
239. 

Cites Pope Nicholas’ phriwe that the 
laity have right to share in de- 
tennining matters which concern' 
the faith, 243. 

Cites v-arious passages on nullity 
before God of unjust excommuni¬ 
cation ,*244, 24.0. 

‘ Dissensiones Dominoruin,’ Codex Chis- 
iantis— 

Selations of custom and law, 61-63. 

Hume pensons held that Senate could 
still make laws, 62 (note p), 70. 

Donation of CniKsliintine 

Treatment of this by canonists, 200, 
•209-213. 

Its genuineness denied by Otto III., 
213? 

Emioeror— 

'rim j)rince the only J)Crson who can 
dec ide in cases of conllict between 
cc.pcitoa anil strii't law, 16, 17. 

Ills aiitbority de|^ved from Homan 
people, 5.8, 59. 

.In.stinian in cme jilai-e ealls him the 
.soli’ Icuislator. but it is nneertain 
liow- f;ii’ Hiis was giiucral ancient 
view, f.it, 90. 

IJugoliiiiis says thal Urn peo))le con- 
stifuU'd biui pniciiralor cui hoc, 
65, 66. 

'I'he emiieror can only legi.slate, ae- 
coi'ding lo iTiierius, Unger, and 
Azo, with .'Onnsel and cemscut of 
Senate, acmcliiig to form )>rc- 
soribecl by ’I’heodoslus ami Vale.u- 
tiniaii, 67, Ctff », 

llnlgarus maintains that tliis form Is 
iml m-eessary, 69. 

lliseussion of limitalious of his au- 
lhcirjf,y, 70-72. 

Diseiissimi of ids relation to icrivatc 
jiroperty, 72-74. 

Jo. Jkssiauus calls him God’s ywo- 
ciiraliir to make laws, 76, 77. 

According fo Pilliiis he has pleni- 
tiolo pulcxtali.i in things which 
iKloiig to Jiini as I’opo has in 
l.is, 78. ^ 

• Calle.l Go.l'.s vicar in letter of Pope 
I Auastasius cited by' Ivo, 146. 

Tlmory that he is not strictly a lay- 
e man mentioned by Kiiiijjiis, 149. 

Caiv(jjl distinction by Innocent III. 
botwi'on eliariu ter of anointing of 
emperor and I hat of bishop, 149. 

Diseussiou of cteiin of Pope to ap- 

• point or dejiose him, 2t)0-’202. 

Claim of Po’-v.t.o c x c'onimnuicate 

• him and iTKsblic linrwsbjeuts from 

oath of allegiance, 202-2tWfk 
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Nature of Innocent UK’s claim to 
intervene in election of emperor, I 
‘217-219. .. 

Chum of Imioceut III. that tiioPope 
trausferrwl empire from Greeks to 
Germans, 217. 

3S(juality— 

Bulgarus and Plfuientnuis hold that 
hy jus naturale all men are ff^e 
and e<|ual, 

This is also doctrine of the Canon 
Law, 117, 118. 

Excoiunjuiiicatiou '• 

Triwitnient. o1 its nature and results 
Ijy canonists, 2o0, 202'*JOG. ' 

If u'n|nst has novalnlity before God, 

2M-219. 

Fatliens— 

ITioir conc<*idion of/as ^uff.KralCf *20. 

Private ju-oiicvty not a natural insti¬ 
tution. 41. 

Place of their writings in can.*ij 
law, 9*1. 

Canonists♦^•ejnvKiuci’! their theory of 
slavery and ]»ro|*erLy, 11711*2. 

And in larijo ineosuiv tlte.ir theory of , 
the State, 14:h 15*2. 

Jlelation of their authority to that | 
<j|‘ I'ojH*, 17r», I7i», ISO. 

Fittin;;, ProJe.ssf»r— 

His reoonstruclion of hislory of the 
systeniHtic stu«ly of Honian law 
Insfoi o the school of Bologna, G. 

Ills view that eieiliiius belore the 
school of Bologna wtire less hamp¬ 
ered by deference to literal text of 
law than later civilians, 14. 1.5, IS. 

Florentiiui.s : ilis phrase, about slavery 
tjimWd by civilians, J‘l, d.';, o9. 

Fr.aiD'e. Sontlicrii: 'IVnoe of law school 
there in e.irly J1i«h-ile Ages, <». 

Frederick lh'irl)arossa ; Jlis eoiisultation 
with Bologna <'hIlians about imperial 
rights over ]»rivate Jiroperty, 72. 

Freed/)!!! — ^ 

The civilians held that jiis nnt- 
wm/cali men wui*e born free, )M, 2.5. 

PiscusKion of its nature U- Irncrhis, 
81, 25. 

Notion that iidhn^.ce. /d civilians 
was unfavourable to politi(‘.al free¬ 
dom re/juires com*ctioii, 75. 

Gcla.sius, Pope— ^ 

Inllueiiee of his theory of the hf«at/i 
ainl the ndations of Church and 
State on the canon law', 114, 147, 
148“ 198, 199, 207, 2*2*2, *^'20. 

Paneapalea treats the Dtmation of 
Constantine as overriding this, 

211. C 

Innocent III. restates OelaKiau prin¬ 
ciple th}d.ye*M'i-ir «s well as cccles- 
iast.i'»*./hl\ittv'nly*'nas been c^stab- 1 
'iSlied by God, 216. 


Glossa Ordinaria of Aebursius. See 
under Aocursius. 

* Glossa Ordinaria * on Gratian says |^at 
I»opo ha,s both swords, spiritual md 
temporal, 208, 209.- 

God- 

llis relation t6 aquitas^ 7» 9. 

JusticD a quiility of God’s will, 9o 
Coniinamls t^en to give to eachMher 
what they need, 9. 

Pistinction between justice in God 
and ill man. 11. 

Go.sp!:^s— ‘ 

Teat'h the ])orf!*ct jnsti/ic which bids 
mcii' tuni tile other cheek to the 
sniifcr, 19, 20. 

. The 7 //.V natvrah' (sontaiiiod in tlicm, 
20, 2], 98 (note 1), 104-109. 

Gratian - * 

The lirst to systeimitise the collcc- 
.! .... .2 canon law% 91, 97. 
(Vniimen atoi's on his ‘ Pecretum,* 
91. 

Trainc‘lin law seh/ud of Bologna, 97. 
ilis Ircalnieut of law based on Isi- 
dote, 9*'.101. „ 

His elassihcalioii of law as divine or 
natural and liu.mau or (.-itKlomary, 
98-101. 

Jux nahimh'. contained in law and 


(xo.'.pcl, 9S. 

./?/s so culled because it is lust, 100. 

Jhirposc of ;/■//« to restrain men from 
iiijinin*; e.aoli other, lOO. 

i)!‘huiti<ui of miBiiv ol jnx as repre¬ 
senting princij'lcK «*f//<;/<|us- 
ticc, eiistoin, &c., lOiK 

JwejKMts Isidore's tri]>.'irllt(Mlefinitiou 
of law, Bri. 

And hi.H tleliniliou oK natumlc^ 
102 . 

J^iis //aL/WeV—counsel ofGosi)el, “Do 
unto others what thou wouldest 
timt oUicrs should do unto thee,” 
1(»5. 


./</.« ‘tiixivlaU is })rinnUvc and un- 
cliaiigeable, 105. 

All /‘onstitutions, ecclesiastical or 
, secular, contrary to naiumU 
to be. rejected, 105. • 

Ilie lli-st to lace the question how it 
is that while the. j'xis ntAwrale is 
c.ontaiuetY in the '‘law,” some of 
this is set aside, 199. 

' Points ouf’tliat iusLltntions like pro¬ 
perty are ;dh>wed, thoug*i contrary 
to^w^ naturalCf 110. 

Tile ;/m.v ijenihim ]>aTt of customary 
law ofnninkmd, IV» 115. 

Th<! customary law began after the 
hill, wK'ui men began to come to¬ 
gether, v I.5, ^ 

CltfiK cauou prohibiting d9M;oluti(m 
of m^Tiage of slaves^^/On tue < 
gi'ound that God is the Father of 
jll 
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Slave of monastery can be emanci¬ 
pated. only to be ordained and 
minuier to tbc monastery, 121. 

' Cites canon of Gaugrec, anathematiH- 
ing those who euconrago slaves to 
* fly ^oiu their ma^^s, 122. 
Disciission of oriin^on of slaves, 
g 122-127. 

{dscnsHes rccoptioi^of slaves in mon- 
Afitencs, 127, 128. 

Inconsistent canons about ordination 
^ of imcriptitviis, 128,129. 
Freedman (ian only be ordamed if 
master surrender all rights, 12^L 
Mairiuge of free and .‘iavo iinlis- 
• solnble, 182. 

Cliureh a sanctuary for slaves, 183. 
Murnnuission a pious act, 185. • 

?fis treatment of private property, 

18 *>-] 1 * 2 . 

Cites St Angnstine’s eomlcranalic'* 
of llioso wiio say tli%t they shoiil 
take pmjxTt-y of rvh man to gi^ 
iMo the ]ioor, U2. 

Ilis theory of nature of polit 
cal society and aulhorilv, 111 
1 . 02 . 

l*olitieal sor.ietv not ])riniitive, ll-i, 
ill, 

Sa<'r«'.«l and having divine authority, 
lid, 117. 

Foiiij'lfd upon Gelusius* theory, 117, 
US. 

Cites Isidore—function of State to 
.s«-t forward Jusliee, ]."i0. 

Isidore'sdehnition uijust'ieilc, 

l.M. 

TIis doctrine that civil law is eus- 
torn, written or uiiwrillen, 151, 

.No Jaw'is valid which is not aei-epted 
}»v the custom of those conlorned, 
155, 

Quest}<»u wliether (-iruti.an held that 
custom f)Verrode law in his own 
day, 150. 

liis theory of eaufui law {c. uudiu* 
canon law}, 105-178. 

Cites (Irogory VIl.’s Jetlej claimhig 
that Popes had deposed Wiigs, 
200 . 

Ci^r« canon showing that Pope ab¬ 
solves from oatl»*of alhtgiunce to 
excowmiuuicate ])ersons, 201, 205. 

•• Poire absolves subjects tiwri ogih of 
lidility when he deposes rulers, 
20.5. 

Cites phra.se of Pelisr I).amianj«l;^t 
Peter muI his sncccssgrs receive 
anthorffy over temporal as well 
as spiritual kingdom foid Christ, 
206. 4 

nbt cite Donation of Con- 
^ntine, 210, 213.# 

This is inserted in Polcje in l)e* 
oretum, 210. - • 


Cites .%s from Gregory Nazianzen 
claim that spiritual power is 
superior to temporal, for it deals 
with the soul, , 

Church Jaw oannotpbe abrogated by 
emperor, 227. 

Laity have no right to legfelate on 
Church matters, 227. ^ 

Secular authority and law subject to 
law of God, 228. 

Canons binding on all Christian 
people.^ 229. 

All law.s contrary to canons are 
yoi<i, 229. * 

1^0 evidence that Graiian is here 
treating of a di.’.pnte aa to boun¬ 
daries of ccclesiaslieal and secular 
spheres, 229, 21,10. • 

Disc.ii.ssion of exemption of clergy 
from civil and crjiuinal courts, 
281, 235. 

Exem#tion of clergy with regard to 
taxfltiou, 236, 237. 

Cite.s Constitution of Sirmond, which 
permits cither par^y to take civil 
case to l*opc witlTout consent of 
til..' otbe.r, 239, 210. 

Cites ])lirsi.se of Nicholas I., which 
inlmit.s that ijJity are entitled to 
take tlieir part in deciding matters 
which concern llie faith, 213. 
'rre;itme7)t of excommunication: it 
may Ijo v.alid Ix-fore (liuroh, but 
inv.ilid before God, 215 217. 

Gregory i., J’o)»c: Kule .about fasting 
attrilmt^'d to him declared by Gratian 
to be void, because not aci'cpted by the 
custom <»f those concerneil, 155, 16G. 

Gregory Vn. (HiMebrand), I’ope •• 

flis phrase .'IS l(» sinful ch.-micter of 
circumstances under xvhicli secular 
authority ar^se, 115, 

Ileal meaning of the phrase, 145. 

Gregors IX., Pope— 

TIis .tollection of Decretals, 95. 

Custom with reasonaldi! and legal 
pre.t‘ri])tiou overrides all law, 158. 

Gualeausus— 

Idctdifioil by Fitting with author of 
th* Cologne (xloss in the lusti- 
tntc'B, 1*4 

Pro})erty acquired by civil or natural 
law, 42. 

• 

Hcmiogenianus: ProUably held that pri- 
utc property belongs to Jius gentium^ 
mturah^ 41. 

yine.mar of Itheims: Dignity of bishop 
gi'C.ater than that of king, he conse- 
.jrates^im, 22(5. 

llugolinus, civilian— 

Discussion among civilians as to 
written and A written 17. 

’ Discussion of validity of imperial 
reseripfc*...-v.^ili».i/^Lj.yiM cirnle or 
32, • ** 
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Beacripts ooutraiy to jfs naturals from mil to church court, unlost 

are void, 32. civil court refuses to administer 

Freedom the primitive condition of justice, 240. , 

man, 35. c Treatment of exootumunicafion 

Prescriptionnhelonga to civil not to which may he valid before 

natural aquilat, 48. Clmrchj_^valid before Go^ E48. 

Boman people never transferred InscrtpHUus. itm. uniii AscriptUius. 
their authority to emperor in such Institutes of Justinian— 
a sense that they do not retain t ; Treatment of limitation of riglj^s of 
then- custom still bias force of laf , masters over slaves carried on by 

05, 66. civilians, 87, f" 

The emperor constituted as pro- The phra.se about custom as law, 

curatm ad hoc by Itoman ])eople, iCited by Ivo, and modilied b^ 

65, 66. ' i „ Gratian, 1.54. 

Discussion of limitation of rights of Institutes,Kxorilium of Anonymous 
emperors. 72 (uote 1). Suumia of, definition of a-quitas, 0. 

The fear of God is the foundation of Imerius— 


lav.’, 77. 

laiwthe foundation of hnman society, | 
77. 

The State a niidtitnde of meu joined 
togetlier to live by law, 77. 

Eescripts contrary to naturtil or I 
divine law to be rejected by the 
courts, 78, 78. 

Huguedo— 

Canonist of twelfth century, 182. 

Deiu’ceiation of I’apal Decretals, 192, 
103. e 

Innocent I., Pope; IIis statement that 
authority of erimiiial justice i.s derived 
from God, 117. 

Innocent III., Pope— 

God ha.s instituted both secular and 
ccc1esia.stie authorities, like to tlie 
luminaries in the lieaven.s, 147, 
214.-217, 226. 

Draws careful distinction between 
consecralion of emperor and of 
bishop, 148. 

Em|icror siipre.ni,e only over those 
wlio hold ■t'.iiiporal things from 
him, 21.5, 216, ’2.37. 

Claims that Popes transferred empire 
from Greeks to Gennans, 201,217, 
218. 

Letter to Emperor Alexius on rela¬ 
tion of imperial to jiaiial author¬ 
ity, 214-217. ' 

Letter on di.s]iutcd e}‘.ction of I’hilip 
of Suubia and Otto to empire, 
217-218. 

Letter to French h^hnp on his claim 
to arliitrate lietween Eugl.and and 
France, 219-222. I 

Letter to Bishoji of Vcreelli, act’^ng 
.•esiile claim to suimrsede secular 
judge, but claindiig right to jiro- 
tett those unjustly tittated bj’ 
courts, 228. 

Claims that Pope should decide 
where tincermiu wliether case 
comes before temporal or spiritftul 
court,, 

Befu;;;.. xo allov** widow to briug’fcase ) 


Founder of law school at Bologna, 

6 . 

Possibly pupil of law school of 
Itouic, 6. 

Bumma C,ydieis or Summa Trecensis, 

Authorship of works attributed to 
him, S. 

‘Quicstiones dc juris subtilitatibns,’ 
8. 

Definition of ugviUo, 8. 

Definition of jiistiee .and its relation 
to trquUnx, 8. 

Tre-atineut of mature of justice in 
‘Quii-stiones,’11, )2. 

Laws not to hcetifnreed liy judge if 
coutrary to nqaitas pn ‘ Summa 
Codieis ’), 15. 

Only prince can intervene i.i e,aso of 
doul’f, between ji'.s ami lu/iiilns (in 
Gloss), 17. 

Deseribe.s honourable men who soe 
to it tli.at anything iii law coutrary 
to II qinlax is cancelled (in ‘ Quai.s 
‘ ioue.", ’), 18,19. 

Autlior ol trc.ati.se ‘Dc ^Eiiuitato,’ 
19. 

Authority of law only p'adly ac¬ 
cepted when agiveable to erquitas, 
19. 

Discusses nature of Jus, specially 
the dilfienlty raised by phrase of 

' Paulus (f/.e.), 22-24. 

Treatment of slavery as illustrating 
the meauiug of taking aw,'/.y from 
the jus rof'MMUe, 34. 

Liberty lielongs to jus natisrale, 35, 

Cyuportautf,. passage on nature Uud 
destruction of buiiiau free dom, 35. 

Tlic asariptiiius not in tbe same 
. n- condition as th.at of tbe slave, 
hut js senus ffle/ia , 89. 

No private property By nature (in a 
g’o.ss), 43. 

Property kys arisen hyiniquitas (in 
a gloss), 43. 

In ‘.Bunn;a Oodicis’ speal^of thS 
beginnings of naturalis juris do- 
miuiuyi, 43. 
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Sx>eak8 of a natv/raZis possession iB, His ftripartite theory of law, the 

44. theory- of the canonists, 102. 

Threefold jm^ established by law, His detinitiou of jus naturaU cit^ 

cuKtom, and nature, 53. * by Grattan and accepted by canon* 

Custom had once the force of law, ists, 102. • 

but this had (^|^ed since people Jus consiilutionts began with law of 

transferred Hiew^autbority to em- Moses, 115. 

peror, 53. His description of sla%'ery as aa 

Custom, not oufy of Eoman people .# punislmient and remedy for sin 
but of any city, 1ms force of law, quoted by Burchaid, IID. 

if not contrary to written law, ,53, His phrase as to function of secular 

64, nilcji to set forwanl justice, &c., 

Political authority arises naturally cited by c:^onists, 160, 151. 

firoin relation of the uvireyntas, Gratian cites his definition of Jus 

i.c,, ptf^uliiSy itsmuembers, 66, civile, 3.54. 

07. Ivo of Chartres, canonist, author of 


Populus-s-irsfinhliai., tins co]ie(M>tlon 
applied to the Roman 
• 67. 

The enstom of Konian pen]»le has 
cca.stMl to make or uiiiiiivki* law, 
for they have tfaTi&le.rretl their 
authority to em^»eror, 60. 

The emperor <‘aii only make laws 
with the consent ol the Scnalo, 

6S. 

The emperor cannot take .iw.iy a 
in.m s properly wiDiout enuse. 73. 
The O)»]iorite vieM’ maiijtaiJM*d in 
nnotiier text ol' ibis }ia.ss;tge, 73, 
Almi'TSido ot civil ainlmrity there is 
another auJhorilv e*rle8in'‘tic.‘U 
— derived from (iotl, 73. 

Episeopal Jurisdietion in its ]ileni- 
tude only e.vteml.s over the jx isons 
•who (firi/iari iniiiliam 8J, 

Punishment of eccleshvstieal (drctiee.s 
ot clciyy bel<ni';s to l*lsljops, 82. 
Oriminal cases aj^uiiisl. elerie po 1o 
civil eoiirt, but it cannot juinisli ■ 
him until degraded by bi.shoi>, 84, 

8s». • 

Civil cases can l»e taken to bi.diop if 
both parties agree, 87. 

IsidoTi^of Seville- • I 

His theory of nalural law, 20. | 

His )>hrusc uiuler'jtood to mean that 
by jus 'Hutumh all j>roperty wa.s 
common, 41. 

His legal chai*ter fouiuled ofl some 
jiiristle source, 41. 

^eory of canonists on law derived 
from Koraan %aw, l)«t largely 
through Isidore, Oik 
Uncertainty as t* source his 
%eattnent of law, very close to 
Dige.st and Institutes, butiiartly 
independent, 96. * A, * • 

Treatment of these •souices ny 
Voigf; 96. 

His definition of law quotied by Ivo 
and Gratian, 96,i#00. 
clhflsificution of law as divine or 
%|iatural, and huintfn or cu.stoinary, 
the basis of Gratian’s treatmeuL 
98, 101. • 


J>ecretuiii ’ and ‘ Puiiorinia,' 96, 97. 

His definition of natifre of law 
derived from I.sidore. 96, 97. 

Repeated by Grriti.an, 100. 

Men are all brethren, children of 
Ck)d, and must behave niercifnlly 
to (jach other, 118. 

Application of this to iiidis.soluhility 
of mandage of^free women with 
slave hu.sbands, and of slaves 
with e.acli other, 118, 131, 132. 

Hisho]) must ]>ay eoniperiSHtion if he 
eiuaiicipate.sllliiireh slave, 121. 

Slave of mojiasteiy cannot be. eman- 
cijiated, 121. 

Cites ('anon of GangiJo e.xcommuui- 
eatiiig tJiose wIjo ouconrage slaves 
to llee from ti.eir masters, 122. 

(’ites faiion of Altheim excluding 
fugitive slav<; Communion, 

122 . 

Slaw* cannot be ordained unlc.ss 
enianeipated, and unless master 
snrr<nder all rights over him, 
123. 

Questhm or*#lave ordained without 
hi.s master’s^ncvvledge, 121, 125, 
127. 

Orreeeivj-d into mona.stery, 128. 

Chunh j»rotects libcrtie.s of freed 
min, 131. 

C-hurcli a .sanctuary for slaves, 333. 

Mttiumission aoccptable to God, 
134. 

Cites StaAugustiue on property as 
the creation of tlie State, 138. 

Cites canons dcnouneiiig excom- 
iimhi<-ati»u against those who 
rebelled against king. 1‘Hk 

Cites lettrr of ]*ojh* Anastasius TF., 
ill which ein}»eior is sjioken of as 
God’s vicar, 146. 

Cites passage from i#t Augustine 
myiiigdown that obedience even to 
unbelieving ruler is commanded by 
God, 146, 147. 

Cites canon ^that criminal justice 
derive.s oiithprity from God, 147. 

Cites of nature of 

Church amretate, bic.*. . ^ 
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Cites Isidore’s phrase a# to the 
function of State to set forth 
jnstioe, &c., 160. 

Cites St Aumstine’s phrase' that 
customs of^'ople of God are to 
he taken for law, when Scripture 
has not laid down rule, 1.64, 181. 

Cites phrase from institutes on | 
custom as law, 1,64. y 

Cites phrase derived from St Basil oiiG 
custom in fhiirch iustilutions, 161. 

Cites iniportont class’‘ication of 
authorities in Ohiirch law from 
St Aiiijustine, 162. 

Cites l.s .’0 IV'.'s letter on source* of 
canon law, 163. 

The power of calling council with 
legal aiitliority belongs to Pope, 
164. 

All Sanctiones of Papal See to be 
accepted as tboiigh they were 
conlirmed liy St Peter, lU. 

Cites letter from Nicholas 1. thats 
there is no dill'ererice between 
authority Csf Pajird di«;retal letteis 
in tile 1)ody of e.anon law ami ' 
others, 161. 

Cites letter of Alex.ander II. that the 
tlturflii of Uoioe are to be accepted 
;ind revereneed. 164. 

f.'ites Gregory Vll.’s letter churning 
that Popes had deposed kings, 
2 ( 16 . 

Cites (iregory Vll.’s letter claiming 
authority to cxcommnuicate secu¬ 
lar rulers, 204. 

Cites jilirase of Urban II. thall’ope 
absolves from oath of allegiance to 
excommunicate rulers and lords, 
201 . 20 :.. 

Cites Delation of CousUnthic, 20'.'. 

Cites jiassage ae from Gregorj 
Na7,iaii7,en; ei'clcsiaslical author- 
ily greater than sccnliir, for it 
deals with the sold, '22i). 

Canon law eaiiuot be annulled by 
e.mjieror. 227. ' 

Secular authority .and law subjeet to 
law of God, 226. 

Canon law binding on all Christian 
peolde, 220. S'- 

All secular constitutions against 
e.uioiis are void, 220. 

Bishoji to )ir<itei:t lltli oppressed and 
to excommunieate the opiiressor, 
269. / 

Siiiiiniarises provision of NoveVs, 
that suitor having sn.s]iieions of 
judges may demand tliat bishop 
should ait with him, 200.'" 

(Quotes Constitution of Hiriiiond that 
either parly, with the con.sent of 
the other, eoulif take civil ease to 
bisho]., 200. 240. 

I-aynieu 'wy iKTritJieh.. at a Synod 
W'l^tut conseuT of clergy 240.' 


Julianus, ancient jurist— 

His saying that custom has force 
,of law, 60. 

Julianus—‘B^iitome Novellarum,’ 80, 8Z, 
83, 84, 88,^. 

nrisprndentia i^efinitions by Plaoefl- 
tinus and Azo, 24f 25. 

Jus- 

Derived from jilktice, 7. 

It is justice expressed in terms of 
law, 7, 8. 

God's will to give every man Ifis 
.;,r, 0. 

Discussion of this by mediseval civil¬ 
ians, 16-27. 

Difl'ers from justice because this iS 
unchangeable, while '/iis varies 
witli varving c.ondiiiens, 13, 
21 , 22 . 

Question wliether it perfectly rep¬ 
resents jiustiee, Pd. 

No system' of Jus can perfectly 
rej.resent tlie Divine justice, 21. 

Jnslie.e has wider scoi.e Ilian Jus; 
can 111 w,ays proviile for new* cases 
—i.p., Lsvzarns, 21. 

Dillli'iiltv raised by a pbraso of 
Paidii.;. 2'2, 23. 

Iriieriiis' view lliiil the word is nsed 
in many senses, 22, 20. 

Distinction beTween gi/.v, /.'r, and 
iuritiiriulciUia by Placentinus, 
'24, 2.'.. 

Jus is t.liat wliieli Im declares, 

21, 2.'i. 

Azo distiiigiii.shos iietweeii.bis /u/Ui- 
c.um anil ftrii'iUum^ 2.'', 2i., 

Azo .and all civilians in-eeiit trij.artiUi 
division.' o! Jus mio Jus mlurale, 
pcn/iiim, and *2.u, 26, 28. 

(.'see also under Law.) 

Jus curiJiiii.iii. Hce under Canon Law. 

Jits clriic - 

Its relation to nistom, treatment by 
civilians. :<0..6r«. • 

Itel.ation of it to Divine law and 
c.iiinu law, treatment by civilians, 
78-SO. 

lleiatioii of it to custom, treatment 
by eanonisls, 163 159. 

Jus C'jns!itulimis aeoordiiig to Gratian 
beg.ui witli legislation of Moue»4 116. 

Jus Owhtui/i - *' 

Civilians recognise that this is more 
**x.alteil Piiui liuniau law aUtl 
supreme over it, 77-70. 

Seeul.ar rulers may be compelled to 
/^ ••liormit something against it— 
usury. 70. . 

Cla.ssilieation of law as Divine and 
hiMian by Isidore and Gratian, 98. 

Divine law*<3iniivident tp jus nat- 
urak. 98, 99. ' s. 

Jus canott^M may, accordii'.’g to' 
Stetdien, be ealleil in a seeondnry 
sense (luiiiuiu, 139,181, 182. 
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But it is not properly ibo same 
thing. 165-16&. 

Jm geutium — 

One term of the tripartite definition 
of law recognised by the civilians, 
25, 26,‘28. 

Treatment of it fiy canonists, 114-116. 
A partoMhe customary law of man- 
. kind, 114, 115? 

Einhodied in institutions which arose 
when men >)egan to live together 
after tlm Kull, 114-116. 
ilutinuK looks upon it as rej«esenting 
a jiartial recovery from the^F.oU, 
n.5, 116. % 

One term of the tripartite division 
of jiLs prirntuin accepted by all 
civilians, 2;’>. 

Treatment of this by tlie civilians, 
"JS-'VX 

delation of their co 2 li e])tiou of it to 
that of Olpian, #£). 

Azo’s treatment of the phrase as 
caj'a>»!e oi being use.«l iu nrmy 
se.jiNeN, *<U. 

Ivelatinu of it t(» Alos'iie law and 
(lospels, ^'il. 

Stipreme uinl immutable, ol, o2. 

law (;»)utrary to it valid, 32, 
7«, 7b. 

Existing iiistittitions f'oidrary to it, 
aeeonjif<Ml for by disliuetion be- 
twiM-n the ]>rjni:>'val innoiM'.nee ;unl 
iwe.sent vi«-es of human nature, 
•is. 4!». 

i^la\er^' and,//'s' <//•<//<•, 3b36. 

Private. pmpiTtv and jif.-i nobtt'alc, 

ll-lb. 

C'lassLlicatinn of hiw as iialwral or 
divine, and imnian or customary, 
by tho eanoiiistsj bS-]01. • 
I'kpuvaletit to command to do to 
others as we should wish them to 
to US, OS, lOo. 

Doctritie of the canonists tlerived 
fnnu ancient wril«*rs like Cicero, 
St l*aul, ami V'athers, 00. 
Troutiueut of the, by canonis<^, 102- 
113. 

Ilelation of tlieir thi'ory to that of 
•jurists, 102-10^ 

Analysis of it *liy Huiiinis and 
Stephen, lOlblOf).' 

Primitive and unch.^igcablo, SAfi-lOO. 
Al^ constitutions, eec.lesinsl ieal or 
secular, contrary to it are void, 

iori- 108 . 

Questioj, raised by Oratiiiii bow it is 
that wliili! it is contained in “ law 
and gospel,” tlicre an* rnles of 
“ law ” wbicii a:4 no longer bind- 
- Ingri09, ItiS. 

M.ral precepts of »law” belong tc 
it, bnt not preeejits wbicb ar. 
mUtiea, 109. “ ” 


Disctsslon of institutions contrary 
to it, snch as property, 110-118. 

^enumstraiitmei of ;«* naCwretk 

^ represent the ideal, property and 
slavery contra^ to them literally, 
bnt actually prepare men for ideal, 

in, IIZ 

, Its ralatioii to slavery, in oanoniste, 

» 117-120. 

> Its relation to pro])(;rty, in canonists, 
136-142. 

Jus siatuli/m; Contrasted with aquitas, 
15. 

Justice— 

» its relation to « riuitas, 7-12. 

Till' will to act in accordance with 
iii/mtas, 8-12. - 

Definitiou by Irnerius, Flacontiuns, 
&c., S-12. 

Its relation toi«.s, 7, 8, 13-27. 

A iiuality of Ood’s will, 9, 11, 13. 

Jl)ifl»rs from jus, for it is nnehange- 

• able, 13. 

] >isiinction betwe,cn .justice in God 
and man, 19-21* 

itelation of the pc^rfeet to the iinpcr- 
fei'.l, justice, 19, 20. 

Jso system ofcan adequately 
repves<*nt it,*21. 

Heliiiition of law as representing 
justice li.v isidore, Ivo, and Gra-' 
tiaii, 96, 100. 

Justinian; In Novels gave e.inons of 
liisl I'oiir general councils the .author- 
ity of law, sO. 

JusiUiu, lh ‘— 

An aiioiiyiuous treatise antecedent 
to, or indei>eudeut of, school of 
IJologna, 9. 

ItiseusMou of nature of justice, 9. 

Justice complete in God, 9, 

liistiiiguislic.* between irojioriect 
iiumaii justice and perfext justice 
of God,' 19, 20. 

'file former allows man to meet 
violence witli violence, the latter 
teSebes nu-n to turn the other 
e.beek to the smitev, 19, 20. 

3'h,‘ former represented in the Old 
Te.slament, and ]ircp.ares the w.ay 
for tii^Hatter, wtiieli is re)'resented 
by the New Testament, 19, 20. 


Laity : I’raees #i canon law of tradition 
Ibal tliey once |uiil sonu- sliarc in 
government of Chur b, 212, 243, 
itw— I 

, • Author of ‘ Pidri Kxceptiones ’ st.atc8 

Ijis intention of settidg aside laws 
■ ‘ , are useJe.ss or contrary to 

ooKrfies, 14. 

Judge iiuiy, ;mcording to ‘Petri Ex- 
e.i!))tioiiea,’ na\e to modify this for 
siieciid reaso,n,s. 11. 

Must lift oe ^loitcii if contrary to 
I'ljuitas, 14,*15. 
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Eepresenta not merely will or imwer 
of ruler or country, but the prin- 
I ciplea of justice, 26, 27, 251. 

General theory of law in the oahon- 
ists, 96-101.*^ 

Must be agreeable to nature, just, 
for tho conimou good, and con¬ 
formed to the custom of the 
country, 96, 97, 100. 'j 

Conception of canonists derived fromll 
Koniau law, hut largely through 
St Isidore, 96. u 

Claasitii:ation as ^iivine or natural, 
and human or customary. 98. 

Leo IV., Pojie— t 

His list of nnthoritiics recognised in 
Church coiirla, cited by Ivo mid 
Oranan, 163. 

His saying that those who will not 
obey the canons are to be held a.s 
iiihdels cited liy Ivo and Gralian. 
176. « 

Lex used by civilians in liroadest semsec 
as well as in the teclinical sense of 
Gains’ dclinitiijn, .'ll. 
libollns lie Verbis Lcgalilius ’— 

All anoiiynioiis treatise thought by 
fitting to belong to tlic eleventh 
century, 2.8. 

Sets out tripartite definition of law, 
28. 

Says that pnssessio Is either civil or 
natural, 42. 

Dciine.s nature of a Pragnmtic Sanc- 
liou, 67. 

‘ Lo Codi' - 

Criminal cases against clergy go to 
secular e.oiirt., Imtit c.annot piunisb 
till bishop lias degraded, S:i. 

Civil but uot criiiiinal c.ascs can with 
consent of botli jiartie,s go to 
bisliop, 87. r 

Martinus— 

One of the four doctors, the imme¬ 
diate siKT.es.sor of Irnerius at 
liologna, 17. * 

His appeal to unwritten ciinity, 17, 
18. . ■ 
Mosaic liuw— 

nie Jm naturale as cOLt.ained in it, 
30, 31. 

Jus vaiurah'. (le,:ulni/i, 81. 

Jus (iflfurrtfc cot'tail'd in “lawand 
gospel,” 98 (iiiile 1). 

Dilliciilty in reg .rd to this discuss/1 
by (Sratiaii ani’. Iliiliiius, 109,11®. 
Jus cnnslitutioui. began with Mo.- lic^ 
legislAiou about slavery, V5.I' 

‘ Natnra Actionuni, I)e ’— 

Vimiinimn by oiiil or natural law, 
42. j 

Fitting suggeststhat rincimtinus is 
..irrectji^ llllsT,realtsje in his ‘,De 
Jl^ltStiite Actianum,’ 42. 


Natural law. .See under Jus •naturale. 

Nicholas I., Pope— 

His statement of authority of Papjil 
Decretals, whether coutaiued lu 
regular collections of canons or 
not, citeiWS)^ Ivo and Gratiah, 

His statement that laity have rigb': 
to take part in determining ques¬ 
tions of the faith, 243. 

Novels of Justinian— 

Cmioiis of tir.st four general councils 
h»-ve force of law, 80. 

Givil eases between clergy and laity 
go to kisho)!, 82. 

If liishoji cannot or will uot itfc- 

» cide, lliey go to secular court, 
82. 

If layman is dissatisfied with 
Inslioji’s judgment in such cases, 
lie call go to secular court, 82, 

83. « 

Clorgy can In criiiiimd c.ase.s be 
bioiiglit lielore liishoii or to secu¬ 
lar court, 84. 

If the elerif is conileninod by the 
secnl.ai court, it e-miiot iiiinisli 
till bishop has ilegradeil, 81. 

If Ivisbop is dissatisfied witli the 
jiidgmeut, lie is to refer tlie ease 
to the )iriiie.e, 84. 

John BasMaiiiis, Azn, and Accursiiis 
interpret the Novels as saj'iug 
that if a layman was brouglit lie- 
fore the ecclesiastical court llio 
ymcscs sliiiiibl sit with bishop, 
86, 87. 

Any suitor who suspects the .jiiilge 
may deiiiauil that hishoji .siiould 
sit with him, 88, 89, 2:!9. 

Or he may apjieal to the bishop, who, 
il'lttlie judge will not. listen, is to 
give liim letters to the emperor, 
SS, 89. 

rtegulalions for episcoiial elections, 
90. 

Oaths: Treatment by canonists of the 
claiji of (Ibnrch to ahcolve men from 
their oaths, 202-206. ' 

Odofrediis : Uis contemptuous reference 
to Marl inns' .ap,’ical to an iimA-ittcu 
iiquihis, 17, li 
Orilinatioii— 

Of»4.1avc, atCorditig to civilians, 3? 
40. *' 

OfflunTqifftiMs, .according to civilians, 

*■■*39, 40. 

Of slawis, according Ir canonists, 
122-129. 

Of faftiTi/if tfi M, according to Gratian, 
128, 129. k- 

Otto III. denies autlienticity or Dona-^ 
tion of Consttintine, 218. 

.: Disjmted election to einpire,^ 


ijtto 
' 217. 
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PaleB— 

Cites canon ezcommnnicating those 
who revolt against the king, 146. 
Canons inserted by later hand in 
Gratian’s * Decrutuni,’ 210. 

Two of them citcflOonation of Con¬ 
stantine, 210* 

iPapinian : His dedn^ion of law referred 
» to by Iruerius, 57, 68. 

Paucapalea— 

Canonist of twelfth century, first 
1 couinieiitator on (Iratian, 106. 

Jus naturalr contained in • law and 
gosiiel ” forbids us to do to others 
what we should uot'4vi.sh them to 
' do to us, 106. 

Jus uaturale. primitive and iirmut- 
^ atile, 106. 

Follows Uratiaii about origin of jus 
const Uutiom's, 11 h. 

Quotes I iistitirtes saying that all 
men were born fibe, 110. 
Politically organfricd society not 
primitive, 114. 

Origins of canon haw, 178. 

Canon law not to iio identified with 
jns niil uni.l(\ 170. 

Place of custom in canon law, 170. 
Kelation of authority of Fathers end 
bi.shops, 1.80. 

First canoni.st who comments on 
iinnation of Constantine, 210. 

He interpj-cts it as meaning that 
I'opc has all i>olitical anthority in 
,tlie IVc.st, 211, 212. 

He holds iliat Hoiialion overrides tlie 
principle thai Ponlitf should not 
.'issume royal rights, 211. 

Panlus, alieicut jurist -- 

lu omnii>us tpiidcm, luaxime lamen 
ill jure, [I'ljuitius sjicetanda est,” 
l.'i.' •' 

His phrase, “Jus plurilms modis 
diciliir,” Ac., 22. 

DiSeu.ssiou of itiiliculty caused by 
this, in Jrucrins, 22. 

Relation of individuals and magis¬ 
trates, 57. 

Peseatorc, Professor (5., his wt^rU on 
r Irnerius, 8, 17. 

Peter, First Epistle of St— 

%is jihrase on i|aoved character of 
Bocular anthomy, cited hy Deus- 
dedit, 147. 

Theory that Peter'And his .iflcecssor 
received from Christ authority- 
over temporal as well as ^irituul 
kingdom, 200, 206-209. 

‘ Petri RTf:i.,>tiones liegdm Ronian- 
orum ’— 

A legal work antecedent io or inde- 
^leyient of scliod of Bologna, 6. 
%iWbrts that he will set aside laws 
••useless or contrail to oquitas, 14. 
Judge may have to uiodif,v' civil A 
canon laws for special r^sons, 14. 


Cauoli la-n’s of greater authority than 
civil laws, 14 (note 4). 

ilivil law cannot in ordinary caElts 
abrogate jus tiglurale, but does do 
so in certain cases, 83. 

Custom has force of law, 52. 

Canons of first four general councils 
I have force of law, 80. “ 

Seems to mean that canons can 
abrogate civil laws, 80 (note 1), 
231. 

Civil cases between clergy and laity 
go to bi.shap unless he cannot or 
will not decide, 82. 

* Civil castes treated by bishop not 
subject to ajtpeal, 87. 

Suitors in secular caseai .suspecting 
the Judge may demauil that bishop 
should sit Avith him, 88. 

Philip of .Suabia: Disputed election to 
emjiire, 217. 

Pillins,'Civilian— 

llis discussion of limitation of the 
powers of the emperor, 71. 

Kmperor has jurisdictio in his 
imillers, and Pope in his, 78. 
Ph-meiitinus— 

Founder of hivi^chool :it Montpellier, 

8. 

Dcfiuition of Knuitas. 8. 

Distuission of oqniUis and justitia, 

10 . 

Quote.s dcfiiiitioiis of justice by 
Pluto, Cicero, aiiil Hlpian, 10. 

Justice a rjimlity of will, 10. 

Jus tliiAvs troui justice ‘‘qmisi rivulus 
ccjonii'j* 13, l -I, 24. 

Discusses nature of jics, lex, and 
,/( risprudentin, 24, 25. 

Jus is th.'it Avliii.li li'Lc declares, lex 
is the declaration of jus, 21, 
2,-1. N. 


V 


Accepts triinirtite definition of pri- 
Viite law, 28. 

tVmimeuts on and accepts XJlpiau’s 
didiuilion of./«.v mtlurale, 29. 

Holds that .all laAvs contrary to yns 
iiiiliimli' are invalid, 32. 

Q»ote.s Floreiitimis on liberty and 
eipi.ality of men, 30. 

Sums ii{f provisions of Institutes on 
limitation of rights of masters over 
slaA'es, 37. J 

Tile man wSio Ijlls his slave is liable 
to same pnntlimeiit a.s if ho hail 
killed a freer Ian, 37. 

A sliiA'e. ill-trci4ed licyond reasonable' 
measure to/ie eorapjiilsorily sold, 

—;:,?.:yeWat I'laoeutinus held that 
a man punishing his slave Avas 
liable to If punished, 38. 

Holds that the ascriplitias is liber, 
thoiijjji semis oMu,-, 39. 

By jus naturfle air •'nerty is com¬ 
mon, 44. 
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Custom has no longer forfe of law, 
for Koman i)eoi)le have trausferrail 

* their authority to the emu-sror, 
60, 65, 66. , 

Prince must not onlain laws con¬ 
trary to that of Ood or iiattu-e, 76. 
Plato- 

* Dcliuition of justice quoted hy^ 

Pl.acenlinus, 10. 

Uis jiriuciple of community of goods^ 
rclfiTed to by Gralian, 137. 
Political Authority— • 

Ttuiorv of civilianc as to its source, 
66-7.5. 

Founded iij)on natural rclatiou.s'oo- 
tweeu the iminenitax or pufiulus 
and jts members, .56-58, i5^. 

Tlie emjicror, according to J’laeon- 
tiuiis, the rknrius of the IJomau 

r 'l'le, 58. 

civilians recogiii.so that the 
authority of the eui|ier(fl is ile- 
rived from the, iieoide, 68, .511,' 
262. 

Aso holds th:S this is Inu! also of the 
Senate, .5!(. 

Question uhelhiT iioinau peo]iIe 
had aurreudeiyl all their power 
to emperor, or still relaimsl its 
authoritv and could resume it, 
.59-67, 262. 

Irucrius, lO.iceutinus, and li’-oger 
nniinlain that the eusloni of Ihe 
peojde has no longer legi.slative 
authfu’ity, 60, 61. 

Dis<'u.ssion of this in ‘ r)i.s.sentiones 
Homiuoriim,’ til-6.’!. 

Azo holds that eustoiu still has force 
of law. 63, til. 

And that Homan people has not 
abdicated its authority, ami could 
reclaim it, 64, X 

Hugoliims denies that Ki man ]i«opl 
transferred their authority to 
emperor in such a sense that 
they ceased to possess it, tin, 66. 

He holds that the ]>eople created the 
emperor a pruiM-mliir ad hue, 6.5, 

66. t 

Hulgarus and ,To. Ilassianns liohl 
that universal custofii still ahro- | 
gales law, i!.5. 66. 

Division of opinf*tvu among eiviliana 
as to need of e?usu^ling Senate for 
legislation, 67 -tO, 

Some civilian.^ njidutain that Senat# 
re,tains imwer (1' making l.aws, 70' 
Linutatious onauf, oritvof ern|ieri/>, 
70-72. *■ • ■ f / 

Jiclation of emperor t- j)ro- 

perty, 72-74. 

Its relation to e.ce.la|iastical authority 
as treated by civdiaus, 76 91. . 

I.s m'cordiiigtojjivilianj^ aaered, for 
fear oL^rnlTtR the foundation of 
77, 251.'- 


The system of divine jtu more ex¬ 
alted than the human, 77. 
llieory of canonists with reganl to 
its nature, 14.3-162. 

They are clear that it is siicr^d 
.and derivW from God, 14.5-14S, 
251. ' 

Tlieir theory fotmded upon the Gef- 
asian doctrine, 147, 148. • 

Theory that emjuiror was not strictly 
a layman, 148, 149. 

Its tenction is to set forward justi*, 

An evil authority doe.s not properly 
repre.s8iit God’s authoritv, 15(i. 
161. 

?'rentnieirt of relation of Church 
and Mlale by civilians and e.omiu- 
ists. .Sec under Ihurch and State. 
Pomjionins, 69. 

Pope— 

Accoriling fo I'illius, has plciitxido 
fKilixtalis hi <li\iiie matters, as 
K ijn’i'or 1ms in .seeiihar, 

Phu’c of laitters (of 1‘opes) in eamm 
law, 91. 

T1 is legislative autliority. See nmlcr 
Dei’i’etals. 

Not bound by canons tboiigli be 
generally ida-ys them, according 
to (Jr.'itiau. I7‘2, 

I’hrase ri'gaiiling emperor's legis¬ 
lative aiitboiify transferred lo 
l‘o]ie by Cratian, 174, 17.5, 
Liyiliiis ut 

priarepx ciriliJiiii,-, according lo 
hiteplien, ]c9. 

His soeiilar anHiority. See under 
i'liiircb and Stabi. 

J'niruUis the source ol all political power, 
66 67. 

J'rujiinn/^ Fr(i;imetiivm — 

AnmiMiioiis trealisc antecedent tO or 
indcpeiideiit ol scliool of Bologna, 
7, *• ' 

Its delinilion of ur/iiilnx and its re¬ 
lation to jnstiee aielyaf, and their 
elation to God, 7, 8. 

T)o4*uitiou of justice, 9. 10. 

Justice jierfeel in God, 10, 21, 22. 
.fustice i.s ill men iio' jiarficiiax- 
I ill,in, I., II), 41, 22 . * 

Jlie .lilferont from justice, for justice 
iscoustant. fi/.s variable, 13, 22. 
CusiSim rcco^ised as law, .52^ 

Pr,•g.'inatic Sauetinn; Peiiiied by the 
‘iiiJ"tfus de Vcrliis Legalihus’ and 
UTAso, 67. 

I'rioiliyiii — " 

Conditions un.ler which these could 
be ffkaulcd by the emperor, 70. 
Conditions uAler wliich tbs'/ i»ay he 
gr.auted bv Pope, 172, 173.''' * 
/‘rii'-vmtor nd lim!: Tliis the jiositlX, of 
tUhe emi)eror,^acearding to Uugolinusi 
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Property- 

Theory of the civiliauf*, 41-49. 

ill© theory of it in ancient jurists 
and Christian Fathers, 41. 

Mfdiffival civilians perhaps inlinenced 
by both, 41, 423P 

Belongs toy'iw f!titvrnli\ according to 
Guuiciiusns, t(L‘ bilicllns de Yerbis 
begalibus,’ and the * Brachylfjgns,* 

42, 43. 

Imerins (in Glosses) bohls that 
. there is no private pro})erty by 
jas 'natvruUu 43. • 

Irnerins (in ‘Siinima Trm»sis’) 
8]h?»1nS «>r natoroli^ jurin 
vii'ninin and of nnhiralis 

43, U. • 

* Aiili<piissitiHjium Olossaloruni Di^- 
tiiM'iioncs ’ .s]H*.d-;s puifSCitnio as 
CiriUh aii*l iidtih'iiiiSy 41 

doatiiH's hassianus sjM*al<s of things 
wbicli are foniiii'Hi pro^uTly as 
uiid»'r .b/.v /)i‘iiiio I'lO/u 4-1. 

IMarfiitinn'; InUiis tbal by »<((• 
vrttlr all ilinnrs are coiniu<'ii, 14. 

lioger hoMs that a tiling may be 
}»'»>scsse(l by om- man uml»"r /V-.v 
ainl t'V aimtlicr iilidiT 
jti,< <it nhmn or vtril,-. -in. 

A7o% ireutnient ,,f subjeet dillieult 
lo inb rprt l, -ir'- lT. 

H^lyoUnu^ sav'' that presoription is 
fdiitiary l<»n iMiral //y/oYf/s, hut in 
acconlama* wii.h civil /'f/n/br.v, 4H. 

says tliat some held lliat 
propt-11\ belnngs to./n'' uatwtfh', 
and tliut lomiin/via means com- 
; he hiiitMdf bold'' that 
it b.'lMn-:s to j/js fft 4S. 

Treutiiu'id td Mibjeel bv eauonists, 
110.113, 130-142. 

They all hold tbnt }iy 
all tilings are ('omm<»n, 133-142. 

IM\ate pvopertv 1 lie creation of the 
Jftatc, 13,7. 13.S. 

It is not sinful, though it arises 
from sin, 137, I3><. 

According t«^Stei*heii it is saiiclioned 
by canon law, which huj^ been 
made by men, but wilb God’s 
iu.s]iirutioij, 130. 

^jimitutions npo|^ rights of private 
pioi»ei-ty coiineeti'd with these 
, ]innciples, 140. 141. 

SitlThoinas AqiiinaH goes fi#thei‘ in 
drawing this out than the canon¬ 
ists, 142. ^ 

Psendo-Isidore: Place in fonnaiioil 
Cftnoti 1n'^, 04. * 

Eavenna, traces of law suliool jft, (i. 

Begin', IVum, caaoni-it of telitli 

ceBtv 5^ 

.iMihoji must not eiftiucijiate Clmreh 
slaves without pajung compeiisil 
tion, 120. ' 


Abh<fts must not emancipate slaves 
of monasteiy, 120. 

^lave. cannot be ordaine<l unldSs 
emancipated, 123. 

Bisliop knowinpy ordaining slave 
tt’ilfioal bis master’s consent must 
pay double comiicusation, 124. 

Cites plirasi! of 'rbeodosiali Code tlAt 
slave families must not be separ¬ 
ated, 130, 131. 

Marriage of slaves of different mas¬ 
ters, avitbout the masters’ consent, 
void, 131, 1^2. 

Clnireli as sanctuary for slaves, 
• 1S3. 


Pi-ohibits Uidiiappitig and sale of 
(.'liristiaus to iieatbi.n,,134. 

Mauiiiiiissiau a nieritorions act, 
131. 

Cites canon imposing very mibl pen¬ 
ance on man in want who lias 
sWeii, 142. 

’ Cites canon an.atliciiialising those 
who reliel against tlio king, 140. 

Evil oaths must not be kept, 202. 

Jiesults of escoiiiiimnication, 203. 

I toes not cite Donation of Constan¬ 
tine, 20!>. , 

liisliop lo defend tbc oppressed, and 
to denounce oiijire.s.soi to tiie king, 
239. 

lloger, civilian ■ 

'J’lie iU'st jiarf of the eolicciilion of 
jastiee is to I'car Uod, and maintain 
one's parents. 20. 

'flic second ailons a man to vetai'ii 
lilow for blow. 20. 

'J'hi.s is injustice in itself, but justice 
as comjiaecd with nnirovoked 
agc-Titssimi, 20. 

A man niav have 2>roj)crly by jus 
vit/It -1^ 

’file Konian ^icople have iiolougertbe 
IcgislatiM- .anthoiity, lor llicybavo 
snerendeied this to emperor, Cd, 


the 


The divine jiis superior to 
huiuaii. 77. 

(!«il proceedings by one cleric 
against aiiotlier go bel'orc the 
bislioi^ 82. 

Civil proccedini 



82, 83. 

Ci'imin.al )irncildiiigs a.gainst cleric* 
t go to sciuiyr court but it cnii- 
iuit pnnis^biiii till'dcgraded by 

Homan l.aw— 

Bepresents dm of tile older elements 
in inediievai civilisation, 2. 

Quest iiui as to extent of the system¬ 
atic study of it* ill earlier Middle 
Age.s, (i. * 
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‘Petri Exceptiones’ and the worts 
contained in Fitting’s ‘ Juristische 
Schriften des frUberen h^tel 
alters' as il]|nstrating this, 6. 

The people the only source of pol¬ 
itical authority, !)6. 

The place of this in canon law, 

9-1,99. X. 

Romans, Epistle to, cited on sacred, 
character of secular government by' 
Cardinal Deusdeclit, 147. 

Rome: Possible surviv.al of liiw school 
there during early Middle Ages, (5. 

Rulinus, canonist of twelfth century— 

Commentator on Cratian, lO.'l. " 

Dlscnsses yas nn,tara/i\ lOS-113. 

Repiul’atcs lc</istica traditio — i.c., 

U1 plan’s deBnition of ;//(S naturale 
as .animal instinct, 103, 104. 

Analysis of Jus tuUiiraU as com¬ 
mands, jmihiintions, and demon¬ 
strations, 103. ‘ 

Pow'cr of,yM.s ruUuruU diminished by' 

Fall, restored in part by Deca¬ 
logue. completely by Gospel, 106, 

107. 

Holy Scripture=jns<»<?rf(r. natiiralia, 

107. 

All laws contrary to natural law 
void, 107. 

Dispensations from natural law void, 

.save when man has to choose be¬ 
tween two evils, 108. 

How, then, is it. that parts of the 
“law" arc abrogated'; 109, 110. 

How, then, is part of natural law 
ubrogateil; 110-113, 160. 

Property tind slavery contrary to Jus 
iiuti'ruli, 111 . 

C’ert.'iiu conditions contrary to jus 
nuturulf in letter, lint really fnitil 
it. 111, 112, 117 120. 

./«.« jiottiiim and the beginnings of 
butaan .soidetics, 11.5, llli. 

Church rebams rights over slaves even 
when emancipateil, 123. . 

Private jierson ciuancip,ating slave 
for ordination retains no rights, 

123. 

On slave ordained without master’s 
knowledge, 124-127. 

Priv.ate iirojiertyieontrary to dsiiuin- 
siratiu id jus. js-ituralr, 138. 

Private jiroiierl\sius6ilialde, as tend¬ 
ing to re.aiise,. iu.s naluraU', 138, 

130. n 

‘ Discusses St Atn-nstine’.s view |f 
luxury of ricli,'l!41. i 

Political society be. an with hjiin od 
and ill iuifiuity, llaiiig • pre 

Mentions theory that emperor was 
not strictly a lajfnan, 140. 

An evil authority permitted liy God. 
hut has not .sanction of.Goil, l.*>0. 

■Repeats Gratian’s yiew that all law ‘i' 
is really custom, 156,157. 


Custom only abrogates civil law 
with consent of emperor, canon 
law with consent of Pope, 162, 
187. 

Same position as one school pf 
civilians, IW^ 

Treatment of theory of canon law, 
1.80-192. , 

Classilieatiun of canons according to 
source-s, 182. 

I’rolubitions of the four great coun¬ 
cils and of the Apostolic Canons 
cauiiot be iilirogated, 182, 183. 

IVhat the councils permit may he 
eliaiigdd, 183. 

Treatment of pro’Judicatio by cus- 

“* tom, 1S6. 

Treatment of dispensation, 190-192. 

’I’reatmeut of obligation of oaths, 
205. 

Oath of allegi.ance void if person e.x- 
emuiminicat.e, iOii. 

Oath of allegiance void if person in 
otliee is eauonically or legally de- 
p.ised, 205. 

Eliilinrate eonimeiit on pus.sage in 
Gratian on I’cter and Ids success- 
or,s having received temporal and 
spiritual kingdom, 206, 207. 

Quotes phrase about transfer of cm- 
jiirc from Hyzantium to tlon.stan- 
liiioiile, lint does not speak of 
Donation, 212. 

Scenlar laws regarding ccclc.siastical 
affairs void, ‘227. 

Distinction between eecle.sia.stical 
laws, tiiSi'it. and viixia, 230. 

Secular authority cannot annul 
•uism, 230. 

Agrees with Gral inn’s treatment of 
cx.;iii|itiou of clergy from secular 
.iiifi.sdiction in civil and criminal 
eases, 2.'1.5. 

’rile Poiie is not sulijeet to temporal 
]>ower, but ail bishops and clergy 
are .subject, 237, 238. 

Sanctuary— i. 

ClMirohes as sanetnaries aceorling 
to civilians, 38. 

Churches as .sanctuaries accordiiig to 
canonists, 132-134. 

Scriptures, Holy— 

Rcliitiou of these to law, 78-80. !j 

Thefr ]dacc ifi canon law, 94.... 

Senate— 

AzvfA .statement th.at it consisted of 
. A one hundred meiiibers, who were 
originally elected by he people, 
59. 

Laws' according to some civilians 
can only hffinade with ifii otainsel 
and consent, 64, 67-70. ", ' 

‘ Dis,sensioncs’ Dominonim ’ (tSi'd. 
Chisiauus) says that some heluthai. 
Senate could still make laws, 70. 
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Siimond, Constitntion of- 

Perniits idther party to a suit, <sven 
witlioiit conscut of the other party, 
to take the ease to the bishop, 219- 
222, 239, 240. 

A geuuino law of>Constautlue, but 
repealed, asn some think, by 
Arcadius and Honorius, 222, 
240. 

Its renewal by Charlemagne asserted 
by spurious capitulary of Beiio- 
dictus Levita, 222, 240. 

SBivery- 

IVeatmcnt of this by civilians, 34- 
40. 

All civilians agree that it is contrary 
to }us mtmali, 34, .3.0. 

Opinion.s of llulgarus, 30. 

Civilians restate and in sonie meas¬ 
ure amplify the liiiiitations of 
ancient law on right of the ina.ster 
over the slave, 37. 

Civiliau.s reeognisi.. Ohureh as place 
of, siuietuary for slaves, 33. 

Trcattmint of ordination of .slaves, 
r,n, 3'.». 

Treatment by the civilians of the 
relation of the fiscriplilivjt to 
.slavery, 39, 40. 

Coiitj'ary 1o jus iiaturalr, iierord- 
,: 1(1 all eauoiii.st.s, 111-113, 117. 

Treatment of the whole snlijeet by | 
canonists, 117-13.3, 

Their eoiiceptiou related to that of 
eipiality of men as God’s children, 
IbS. 

Slavery a eon.seiinenee of sin, lint 
lawful, no. 120. 

Illnstr.ation of its lawfulness in fact 
tliat the Church was itself olteu a 
.slavolnihler, 120-122. 

Severe eniidemnation of tlose who 
lly from their muster or encourngi" 
this, 122. 

Ordination of the slave, 122-127. 

Uncertainty of (Iratiau's position 
aliont ordination of inscnjilUius, 

129, 

litigatn,.. flt condition of slavery, 
129-134. 

Rejietition hy .some canoni.sts of rule 

• of Theodosian code prohihiting 
separation of sihve families, 130. 

Imiiortaut canons about marriage of 
slaves, 131,132. , 

Cffiirches as sanctuaries, 132-131. 

Canons forliidding kidnapping, 131. 

Churcli looked upon eniamSpal'on 
as atf action accepta'ale to God, 
134, i35. 

State. under Political authority. 

Stephen of Tournai, ernonist of twelfth 
cento 

'^Wnmenlator on C ratian, 104. 
jus naturali’. has many sense, 
compare Azo, 104, 'i05. 

•"yh. 11. 


FoUcivs Tlufmus in dividing jus 
naturalc into commands, firohibi- 
tions, and demmslratiunes, ]].3.< 

Slavery introduced hy jm gentium, 
contrary to th j ilevumstratiunes of 
jus naturals, 113, 117. 

Jlisciisses reception of slave into 
monastery without master’s per¬ 
mission, 128. 

I'roperty contrary to deiiumstratio of 
jus naturals, 139. 

Projiertv .sanctioned \>yjus canonum, 
which is made iiy men, with God’s 
inspiration, 139. 

IVcatmenl of theory of canon law, 
180-192. 

Sjieaks of jins diriaum, vel canoui- 
cum, (juiul tUHtinm estj 181. 

Speaks of jus caudnum, nusul ab 
hundnilms quamsis tamen dso in- 
spiranis, 181. 

Defiles Deersia as decrees given 
hy J’ojie in presence and with 
authority of cardinals, 184. 

I)eerctttlis s/ilstolu, a letter written 
to hisliop or ecclesiastical judge 
who lias asked Pope’s advice, 
184. 

Says Pope a]o.ie has legislative an- 
tlim'ity, 188. 

'I’liis .utatenient doe.s not agree with 
oilier passages, 188. 

Pojie is Isgihus ersl*:siaslicis solulus 
vt jirince./is cieMibus, 189. 

Ills important re-.stateiuent of Gelas- 
iiis' tlieory of the two iiiitliorities 
of Chnreh .and Stale, 198, 225, 

Mentions tlieory that Pope docs not 
ahsolvc a man froiii his oatli, Imt 
dechares lie is already absolved, 
202 . 

Cautions treatment of statement that 
Pojie has reheived authority over 
isimporal as well as spiritual king¬ 
dom, 208. 

Agrees with Gratian reganling ex- 
ci..ption of clerics from civil and 
criminal courts, 235. 

Ib'J'eis to disimted question whether 
laymen could apjieal in secular 
eases the Pope, 241. 

A man may Ir excommunicate be¬ 
fore God ai 1 not before the 
Church, (” 111 Pro the Cliurch and 
not before G d, 248. 

Stoics— e.g.. Sene a and Posidonius; 
’I'licir theory of < rigin of political au- ‘ 
hority reprodii ed by Fathers and 
1 i.iioiiists, 143, ' 15, 2.52. . 

Sun.’ t Colmii‘^.is: The Pope is “veriis 
iuiperaioi, 224. 

Smiima Parisiensisj; Tlie Pope is “ verns 
imperator,” and the emperor his vicar, 
224. 

Sumnia Trodensis—discu.ssioii of author¬ 
ship. See under Irnorius, 8. 

s 
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Telosphorus, Pope: His rule a*, to fasting 
cited by Gratian as an example of a law 

r void, because not accepted )iy custom 
of those concerned, 166. 

Testament, New: ‘Aaclies perfect justice 
is to turn the other cheek to the 
smiter, 19, 20. 

yestunicnt, Old: Teaches an imperfect 
justice, that men may oppo.se violemm 
to violence, but prei)arcs tlio way fof 
the perfect, 19, 20. 

Teutonic tradition— , 

Its possible influMce on the civilians, 
69, 70. 

Its politic,si theory, 75. > 

Theodoaiaii Code— 

Provision that slave families must not 
he liejjarated, 160. 

Punishes wilh ileath kidnappers of 
children, 134. 

Tlieodosins and Volentinian— 

Their constitution on th» form of 
legislation with consent of Senate, 
68 . 

Di.scnssion tf the authority of this 
constitution, 67-70. 

Theodosius, Kmperor: Law attributed to 
him. 219 222, 239, 2-10. 

Tithes— 

According to ancient canons, to be 
divided into four parts—for liisliop, 
clergy, rcjtairs of church buildings, 
and poor, 171. 

Question whether Pope could alter 
this, 171. 

Ulpian— 

Hi.s delinition of justice, 8, 10. 


“ Jus est ars bonl et nwiui,” 22. 

DilHoulty of rulating his definition 
to phrase of Paulus (i?.?).), 22, 
24. 0 

Tripartite definition of private law 
accepted 1%- all inedheval civiliatas, 
28. 

Definition of natural haw as anintal 
instinct, 29.‘ ,. 

Doubtful if this was his normal view, 
29. 

Civilians sometimes accept this view, 
2(>, 30. “ ' 

„Phrn.ses on .slavery accepted by civil- 
iaiisy/li, 3.5, 36. 

Wo have no knowledge of his viovt of 
« relation of private property to jfias 
tiafurale, 41. 

Vniversitas; Origin of political authority 
in the maturjil reljitimi of the Mwtncm- 
iKs to its members, 56-58. 

Orbaii I.. PopC, 172. 

Usury: Coutrai'y to law of God, but may 
be allowed by emperor on auconnt of 
practical needs of world, 79, 

V.'deutiniau I., Emperor: Cited by Inno¬ 
cent Hi. as saying that be was jire- 
pared to srd)mit himself to judgineiit 
of bisho]., 219, 220. 

Vicar: Emperor called God’s vicar in 
letter of Pope Anasla.sius 11., eitisl by 
Ivo, 146. 

Will: Justice regarded as quality of the 
will, 7-11. 

Zo.simus I., Pope, 172, 173. 


THE END. 


j. rniNTjsn by wisliah V ackwoou anA sons. 










